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THE TRIBAL JUDICIARY:
A PRIMER FOR POLICY DEVELOPMENT

Executive Summary

This paper examines tribal judiciaries, their role in tribal governments, and the ways
in which different judicial systems éan serve tribal purposes. The main body of the paper
contains discussion of tribal choices, while the appendices include charts which should
facilitate decision making among those choices.

The ultimate goals for tribes who wish to strengthen and define their governmental
organizations are retaining and, where possible, expanding their sovereign powers. The
~ judiciary can play a critical role in achieving those goals. Tribes face many choices when
they develop or revise their judicial systems. The range of options outlined in this paper
is by no means exhaustive, but it attempts to cover most of the major issues.

Among these are: judiciai selection, the appellate court, other legal institutions and
offices such as the attorney general and solicitor, the judiciary committee, funding of the
judiciary, and police.

The strength of any society is bbttomed on an independent judiciary that interprets
the laws promulgated by the legislative branch. The function of the judiciary is not limited,
however, to interpreting codified law. A strong and independent judiciary should engage
in the daily creation of law through judicial decision which results in the development of
a body of case law that fills in the gaps in established codes and ensures that each tribal
member be availed of substantial justice and fair play.

Tribes participating in this study include: Pascua Yaqui, Gila River, Hopi, Navajo,

White Mountain Apache, San Carlos Apache, and Tohono O’odham.






TABLE OF CONTENTS

0.0 INTRODUCTION

0.1 SOVEREIGNTY
0.2 THE JUDICIARY

1. JUDICIAL SELECTION

1.0 Judicial Selection

1.1 Terms of Office

1.2 Mode of Selection

1.3 Review, Removal

1.4 Native Language Requirement

1.5 Experience Requirements

1.6 Training Update

1.7 Judicial Requirements Placed in Constitution

2. APPELLATE COURT

2.0 Appellate Court

2.1 Terms of Office

2.2 Appellate Court Selection
2.3 Standing, Ad Hoc Court

2.4 Number of Appellate Judges
2.5 De Novo Review

2.6 Membership Requirements

3. OTHER LEGAL INSTITUTIONS, OFFICES

3.0 Other Legal Institutions, Offices

3.1 Attorney General, General Counsel, Tribal Attorney

3.2 Prosecutor
3.3 Solicitor
3.4 Grand Jury

4, JUDICIARY COMMITTEE

4.0 Judiciary Committee
4.1 Judiciary Committee, Yes or No
4.2 Judiciary Committee Selection

14

22

28

W N

15
16
17
18
19
20
21

23
24
25
26
27

29
30
31



5. FUNDING THE JUDICIARY

5.0 Funding the Judiciary

5.1 Designate Percentage of Total Budget to Courts
5.2 Extra Funds

5.3 Percentage from Tribal Funds

6. POLICE
6.0 Police
6.1 638 Police

6.2 Police Training
6.3 Cross-Deputization

RESOURCES--BOOKS AND ARTICLES

RESOURCES--HUMAN

32

42

43

33
34
35
36

37

38
39
40
41



THE JUDICIARY

0.0 INTRODUCTION

The purpose of this paper is to outline choices faced by tribes when they are
developing or revising their judicial systems. The range of options outlined on the
following pages are by no means exhaustive. Those options should, however, stimulate
dialogue between tribal members and leaders involved in the process of change.
Ultimately, the tribe must choose its own system, whether it is an amalgamation of the
possibilities outlined below, use of traditional systems, or a combination of both.

If tribes now want to exercise their sovereignty to the fullest extent, they must
take responsibility for the consequences of those actions. "Today Indian nations are
realizing that the best way to prevent interference in their internal affairs is to take firm
control of those governmental functions which are crucial to their continued survival."!
Taking "firm control" may mean small changes in the governmental forms of the tribe, or
it could mean massive revision. Whatever the decision, tribes should understand the
importance of all their institutions, and of the interconnections among those institutions.

No political decisions are made in a vacuum. Changes made to the judiciary will
have an effect on the council and the other institutions of the tribe. Therefore those
changes must be considered carefully and thoughtfully. As Deloria and Lytle comment:

"Like most political communities, Indians have responded to reservation problems

only after they have become apparent. The customary "band-aid" solution to

political and legal problems inevitably takes precedence over planned action.

This natural expediency has been true in the development of most tribal court
systems from their inception. While awareness of a necessity for long-range

1 Kirke Kickingbird, Lynn Kickingbird, Charles J. Chibitty, and Curtis Berkey, Indian
Sovereignty, Institute for the Development of Indian Law, 1977, p.37,
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planning is always discussed, it seldom receives any real attention."?

By learning from others and from their own experiences, tribes and their governments
will be able to take firm control of their governmental functions as well as make long-

range judicial plans to prevent further erosion of their sovereignty.
0.1 SOVEREIGNTY

Mike Myers, a Seneca law consultant, describes sovereignty as follows:

Ideally, sovereignty is the unrestricted right of groups of people to organize

themselves in political, social and cultural patterns that meet their needs.

It is the right of a people to freely define ways in which to use land,

resources and manpower for their common good. Above all, sovereignty is

the right of people to exist without external exploitation or interference."

Although eroded by time and the U.S. government, tribes still maintain sovereign
powers. These governmental powers, "with some exceptions, are not delegated powers
granted by express acts of Congress, but are inherent powers of a limited sovereignty
that have never been extinguished."“ Among those powers are: power to establish a

form of government, power to determine membership, police power, power to exclude

persons from the reservation, power to charter business organizations, sovereign

immunity, the power to administer justice,5 and the power to tax.

2 Vine Deloria, Jr., and Clifford M. Lytle, American Indians, American Justice,
University of Texas Press, 1983, p.138.

3 Ibid., p. 2.

4 American Indian Lawyer Training Program, Indian Tribes as Sovereign
Governments, AIRI Press, 1988, p. 35.

3 Ibid., p. 39.



0.2 THE JUDICIARY

Today, ideally, the judicial branch of a government administers justice for the
tribe. The judiciary provides "for a tribal forum for redress of grievances and to settle
- disputes...A judicial article [in the constitution] is included to provide a constitutional

basis for establishing an independent court system to deal with the tribe’s judicial

responsibilities."6

However, justice has taken many forms depending on culture and circumstances.
As noted by Samuel J. Brakel,

"Historically, law, order, and justice in Indian societies were dispensed in

widely varying ways, matching the wide variety in cultures and life-styles

among the tribes. Much was left to private means of enforcement--

appropriate action in many conflict situations being the responsibility of

the family or clan. If resort to more public means was had, it might be to

political (tribal) councils, soldier or hunter societies, secular or religious

leaders, generally respected and/or elder individuals, or combinations of

these. But there were no "courts" and "judges" in the sense of the

"independent" and "exclusively adjudicative" institutions and personnel that
Anglo-American ideals have them to be."’

Tribes today who are developing or revising their court systems are facing many
choices; which points of Anglo law and court composition should be adopted, what
traditions, such as marriage and property rights, can be retained or reinstated by the
tribe, should the tribe accept jurisdiction over all possible areas, or accept only limited
jurisdiction. Although the BIA and state and federal governments have encouraged

adoption of pure anglo courts,

6 U.S. Department of the Interior, Developing and Reviewing Tribal Constitutions
and Amendments, 1987, p. 3-11.

7 Samuel J. Brakel, American Indian Tribal s, The Costs of
American Bar Foundation, 1978, p. 9.



"Federal law recognizes that Indian tribes may adopt whatever form of
government best suits their own practical, cultural, or religious needs. Tribes are
not required to adopt forms of government patterned after the forms of the
United States government. Since Indian tribes are not limited by the United
States Constitution, they are not subject to such principles as the separation of
powers or the religious establishment clause.

If the tribe does decide to adopt an essentially anglo court, they should consider
| very carefully the idea of separation of powers. An anglo court will function correctly
only if it is able to make its decisions free from the constraints and influences of the
legislative branch (the council), and the executive branch (the tribal chair).

Some tribal courts exercise judicial review to determine the constitutionality of
actions taken by the council and chair. The courts, ideally, aid governmental stability
and ensure that the main concepts of the government are upheld, and that any revision
to the code and constitution are done with the consent of the people in a formal
ratification process and are not instituted by default.

Important issues when designing a judicial system include; judicial selection,
developing an appellate court, establishing other judicial institutions and offices,

considering adoption of a council judiciary committee, funding, and relations with the

police.

8 Op.Cit., American Indian Lawyer Training Program, p.36.
4



1. JUDICIAL SELECTION

Selection of the judiciary is one of the most important actions a tribe can take.
Observers of the courts include federal, state, and county officials, as well as those
reservation and non-reservation persons who come before the courts in criminal or civil
cases. Therefore, judicial selection and requirements will help determine the success or

failure of the judicial system.

The following chart surveys the selection criteria of seven tribal judiciaries.



1.0 JUDICIAL SELECTION

TRIBE TERMS ELECTED, |REVIEW, |[NATIVE EXPERIENCE |TRAINING [REQUIRE~
OF APPTD REMOVAL |[LANGUAGE UPDATE |MENTS IN
OFFICE FLUENCY CONST.
Pascua |4years |app't by no no--chief no those
Yaqui by council judge checked
council yes——
) > associate
judge (X) (X)
Gila 4 years |elected recallby |no no no no
River at-large  |community
members *See Note
Hopi one-year |appt'd by no no no no
probation, |by chair, Council
life council
confirms
Navajo |[two-year |appt’dby |designated |yes law-related |yes no
probation, {chairman, |members of experience constitution
upto 70 |council the three
years old |confirms branches
White |4 years |appt'd general
Mount’'n by election, |yes no no no
Apache council council
San 4 years appt’d council yes no no no
Carlos by
Apache council
Tohono |6years |Appt'd council, no no yes—- those
O’odham by recall continue |checked
Council or begin
(%) X X training X

* The Gila River Indian Community currently has a revised constitution
pending approval by the Secretary. If approved, terms of office,
election, and removal procedures will be within the Constitution.
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2. APPELLATE COURT

The appellate process is critical in any judiciary. This process allows litigants to
resort to a superior court to review the decision of an inferior (trial) court. The
appellate court reviews and revises the action of the inferior court, and unless the court
is granted original jurisdiction or de novo review (where all evidence is presented again
as before the trial court), rules only on points of law. This second hearing increases the
chances that substantial fairness will be afforded the appellant by determining whether
or not the trial court made proper application of case law or code to the facts of the
case.

Chart 2.0 presents a sampling of tribal appellate process and procedure.

14



2.0 APPELLATE COURT

TRIBE TERMS OF |SELECTION |[STANDING, [NUMBER |DE NOVO |MEMBER-
OFFICE AD HOC OF REVIEW |[SHIP
JUDGES REQUIRE
MENTS
Pascua |2 years, council standing 3 no no
Yaqui staggered appoints
Gila none neighboring |ad hoc 2 yes no
River judges who
are
available
Hopi minimum tribal standing 3 yes, if no
1 year chair attorney
appoints requests
Navajo |2-year appt’'d by standing 3 no yes
probation, chair,
up to 70 council
years old confirms
White chief--life council standing, 3 yes yes
Mount’'n |others by ad hoc
Apache |need
San none judges ad hoc 1 yes no
Carlos from other |
Apache tribes
Tohono |6 years candidate ad hoc 3judge |no no
O’odham list sub— (pro temp)  |panel
mitted to
jud. comm.

15
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3. OTHER LEGAL INSTITUTIONS, OFFICES

Ideally, each tribe should provide for several types of legal counsel.
Many tribes have a lawyer or trained person in the position of attorney general,
general counsel, or tribal attorney. This person advises the council and the tribe on

legal matters, negotiates contracts, and will represent the council and/or tribe in court.

A second position is the office of prosecutor. The prosecutor generally handles
the criminal cases of the court. All criminal cases are "crimes against the state," that is,
unlike petty theft or contract disputes, the state itself (in this case the tribe) is
considered to be the entity that was wronged. Therefore, unlike civil cases where the
accuser is represented by his or her own attorney, the prosecutor represents the entity of
the state in criminal cases.

A third position is that of solicitor. He or she advises the tribal courts, and
would represent the court in suits or hearings against the council or others.

In small tribes, an attorney may serve in more than one capacity. This is fine
unless a conflict of interest develops, or a case is brought by one of the branches of

government against another branch.
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3.0 OTHER LEGAL INSTITUTIONS, OFFICES

TRIBE ATTORNEY GEN., |[PROSECUTOR SOLICITOR GRAND JURY
GEN. COUNSEL,
TRIBAL ATTORNEY
Pascua general yes, part-time no no
Yaqui counsel
Gila general yes--3 no- no
River counsel
Hopi general yes, chief and no no
counsel deputy
prosecutors
Navajo attorney general, yes yes, plus staff no
staff, general
counsel
White general yes no no
Mount'n counsel
Apache
San tribal yes no no
Carlos attorney,
Apache lay
advocates
Tohono general yes no no
O’odham  |counsel
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4. JUDICIARY COMMITTEE

A judiciary committee, or law and order committee, serves as an interface
between the courts and the council and chair, and as a judicial oversight committee of
the council.

The functions of certain tribal judiciary committees are detailed in the following

charts.
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4.0 JUDICIARY COMMITTEE

TRIBE JUDICIARY NUMBER SELECTION LENGTH OF DUTIES
COMMITTEE SERVING TERM

Pascua |no

Yaqui

Gila no

River

Hopi law and order |7+ villages choose |cycles with oversight of

committee 1 rep. each council court, rangers,

legislation

Navajo |yes 6 selected by 4 years oversight,

chairman advise removal,

selection,
legislation

White |no, replaced by

Mount’n |justice

Apache |commissioner

San yes 5 tribal 4 years, judicial com-

Carlos chair staggered plaints, funding

Apache legislation of
ordinances

Tohono |yes 5 council standing, oversight,

O’odham 4 years don’t initiate,
present to
council
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5. FUNDING THE JUDICIARY

Funding for the judiciary can be procured from several different sources. 638
funds (gained by contracting under the Indian Self-Determination and Education
 Assistance Act of 1975, Public Law 93-638) provide inadequate monies to operate a
’sophisticated and competent judiciary. Tribes generally supplement their budgets by
allocating other tribal funds, and occasionally by lobbying for extra funds or joint-
venturing with the states.

The following states the purpose of the Indian Self-Determination and Education
Assistance Act of 1975, PL 93-638:

“Through grants and contracts, the Act encourages tribes to assume

administrative responsibility for federally funded programs administered by
employees of the Bureau of Indian Affairs and the United States Indian

Health Service."

When contracting, tribes agree to perform specific functions and to accept certain

restrictions placed on them by the U.S. government.

? Op.Cit., American Indian Trial Lawyer’s Association, p.15.
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5.0 FUNDING THE JUDICIARY

TRIBE 638 FUNDS DESIGNATE EXTRA % FROM
% OF TOTAL FUNDS TRIBAL
BUDGET FUNDS
Pascua |yes no no no
Yaqui
Gila yes no yes, through 25%
River contracting
Hopi yes no no no
Navajo |yes no no 60-80%
White |yes no no no, except for
Mount’n building
Apache maintenence
San yes no no no
Carlos
Apache
Tohono |yes no yes—— 75-80%
O’odham lobbying,
state-tribe
joint ventures
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6. POLICE

Those tribes that have assumed 638 contracting for the police have done so for
several reasons: expanding control of and increasing jurisdiction over tribal members,
tightening control over training, hiring, and firing of police, improving the efficiency of
the police department, improving evidence-gathering and case management for and with
the tribal court, and increasing tribal sovereignty.

When the tribe assumes police functions, it accepts responsibility for many areas,
including decisions on funding and training requirements, relations with the state (in
terms of cross-deputization and jurisdictional issues), and in some cases, the

responsibilities of the special agency officers.
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6.0 POLICE

TRIBE |638 TRAINING CROSS- SPECIAL AGENCY
DEPUTIZATION |OFFICERS
Pascua [no yes
Yaqui
Gila no yes
River
Hopi no, but has police academy |yes--depends  |yes
Rangers for on duties of
fishing, hunting police
violations
Navajo |yes yes, runs own not necessary—- {no--since Jan.,
training academy, |police state replaced by
certified in certified tribal crim.
3 states-~NM, investigator—-
UT, AZ federally trained
White yes trained after no--place yes
Mount’'n hired, either people depending
Apache BIA or state, on training
, prefer state
San yes trained after no, not if yes
Carlos hired, either BlA-trained
Apache BIA or state,
prefer state
Tohono |yes state-certified not necessary no--contracted
O’odham if state—certified

38




*0s op 0} sdeis 1S4} 8y} JO BUO

'seinssaid jeomjod 0} ejqudeosns

SISIYL 'SUOIOR pUB SUOIIBAISSAI J1BY) aq Aew aqu) ayl woy aoijod esoyl ‘os|y sjoadsy
J8A0 |01U09 JoYelB Bupjees ase sequy ‘suoneiapIsuod Jofew ase Buiures pue saluoW aAllebaN
180} si jeob sofew auo
‘@010} 8y} Uo a8 Ayl ejiym weyl uren
10 ‘eoyjod peuies) pue pedsusuedxs peny
0] S8lUOW 8y} 8ABY JOU SB0P aq1l eyl
Ji pue ‘Bujuies pue esiuedxe asee1dul 0}
s§ @o1jod g9 01 uoseal Jofew vy *8010} 8o1j0d jequy eyl
's1ebpnq a9yjod Jusweiddns o} payse yim swg jo yibuey taleasd v pueds
aq |IIm sequ ‘ei0j8I8YyL 8210} HIIM 10 ‘Bqul 8yl woJj Jeylie ale
ao1j0d aaisusyaidwiod pue uni-jjom 8ojjod mau oyl adu;s ‘pasealou st ebesn
B ale1ado 0} JuIOlNSU| 81B Spun} 8E9 pue wolisnd yum Ausijiwey "aqul eyl
‘Kreoipnl ay) o1 'S8viAIeS JO SUOHOR 8U1 JBAO |0UO0D
991j0d 10§ 19813U0D 0} J0U 8SO0YD Jorealb sureb 31 ‘suonouny sjoadsy
Kew s196pnq paliwi| yum sequl jlewS 990110d SaWNSSE 8qil BL1 UBYM BAIlISOd

ON

S3A

30170d 889 1'9

39



“WNOIp

eq Aew 8ousuedxe pelnbes eyl
yum esoyl Bu Buiwnsuoo-sw
pusB eAisuadxe oq pinom sweibosd
y10q 10} Aed aqu) oyl Buiney

‘suopouny
ao1j0d Jeinbas uo peoeyd

oq Aew siseydwe ss9j ‘8in}Nd UO
siseydwe s AWepeok vig oyl UM

‘Awepeoe vig ayl 1e Buiuen
10§ Jou Inq ‘Buurely ey} 10}
ejels sy Aed Isnw equl

oyl ‘pany aie Asy) Joye
peuiBi} 818 $1801§0 8y} |

sjoedsy
oAleboepN

*18410 8y} eary
SOINp JuUsIoIP YUM SI18Y10
ojiym ‘Bujurelt jo 8dAl suo eaBy
PINOD S18011J0 BWOS "Aresssoeu
o4 Jou pjnom uonezindep
-s5010) Aluepeoe ajels 8y}

18 Buiures; eoijod Jelleq
Ajgenb.e ay) se jjom se
‘Awepeoe vig syl woiy Buuren
[einnd ay3 yioq Jo Waueq

a8y} aAaey pinom adyjod eyt

'$8qu] a2yl jo suonipel)

ay} 0} uoneziisues

ut Buipie ‘Buiuren

|BIN}INO BA19081 0S]B INQ
‘seinp adyjod Jeinbea ui Ajuo
10U paulel) aJe $1801j0 Byl
"Awepeoe vig eyl 18 uisly 0}
$1901)J0 puss Asyj ueym Aed
01 9ABY 10U S80p 9qu) 8yl

*SOOUBISWNDID

Auew uj pe|jeo 8q 0} aaey

10U |jIM S1801JO B1B]S BOUIS
‘suoniebiiseAu) ul paaes 8q

Jitm el "Aressedau eq jou
uay} jim uonezindep-ssoi)
'$1901J0 91BlS 8y} S8 seneded
auses ay} ul eAI8S 0} 8jqe 8(
lim Aoy} ‘Awepeoe elels oyl Aq
peyiled aie S$1801j0 8yl j|

sjoadsy
OAllIsSOd

H108

AW3AvVOV vig

AN3AVYOV 31V1S

ONINIVHL 30170d ¢°9

40



*Aubie1oA0s WiBO81 0} 80uBYD JByloue
oqu) oyl spioyje 991jod paures}-ssoio
10 paiilied—-ajels Joyie BuineH

‘unsas Aew equl 8y} pue sjuswuionob
[BOO] JO B1B}S By} UBBM]BQ UOISNJUOD)

sjoadsy
aAnebaN

*aoyj0d e1els oyl 0)

pojebeijas Ajjeuriou suooun; eyl 1No Aued o}
80)jod feqin 8y} jo Aoyine ey}

uonsenb oym susziid pue ‘adijod ey} ‘seBls
woJy sweiqoid o8} Apuenbaly sequl

"1S0} ©q AeWw SNy} 80UBPIASG puB

awyl 9|qen{BA 'SI0010 [Bideds

vig 10 payilieo-alels ui [jed jsnw

(pue| uonealosal uo sewlo Buiiwwod
suBIpuj—-uou Buiajoaul asoyl Apusnbeuy)
SUONEBNYIS BSBY) UIIM Pade} 818 oYM
$1901}J0 paulen-yig ‘liyinj ued
uolledyiued—-olels ylim asoy) ey}
SUOIIOUN} BWOS Wiiouad 0] 9jge Jou 8k
Aoy} ‘peyiiieo—alels 1ou ase adijod oyl §i

sjoedsy
BAllIsOd

ON

S3A

NOILVZILNd3A-SSOHO €9

41



RESOURCES--BOOKS AND ARTICLES

American Indians, American Justice, Vine Deloria, Jr., and Clifford
M. Lytle, University of Texas Press, 1983.
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Indian Tribes as Sovereign Governments, American Indian Lawyer
Training Program, Inc., AIRI Press, 1988.

Indians and Criminal Justice, Laurence French, ed., Allanheld,
Osmun, Publishers, 1982.
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