Malcolm Wiener Center
for Social Policy

Tool of Sovereignty: The Crow Commercial Code

by
Eric Henson and Luxman Nathan
PRS 95-4

April 1998

Harvard Project on
American Indian Economic Development

John F. Kennedy School of Government
Harvard University



The views expressed in this paper are those of the author(s) and do not necessarily
reflect those of past and present sponsors of the Harvard Project on American Indian
Economic Development, the Malcolm Wiener Center for Social Policy, the John F. Kennedy
School of Government, or Harvard University. Reports to tribes in this series are currently
supported by the Christian A. Johnson Endeavor Foundation. The Harvard Project is
directed by Professors Stephen Cornell (Department of Sociology, University of California,
San Diego) and Joseph P. Kalt (John F. Kennedy School of Government, Harvard
University). For further information and reproduction permission, contact the Project's
Executive Director, Manley Begay, at (617) 495-1338.



TABLE OF CONTENTS

EXECUTIVE SUMMARY _ 1
INTRODUCTION 4
BACKGROUND 7
The State of the Crow Economy 8
Obstacles to Developing A Crow Private Sector 10
Promising Economic Developments 15
THE CROW COMMERCIAL CODE 17
What are Commercial Codes? 18
Contents of a Commercial Code 19
Commercial Codes in Indian Country 21
Benefits of Crow Commercial Code (CCC) 22
Prerequisites for Considering Adoption of the CCC 27
ANALYSIS OF CAPACITY FOR IMPLEMENTATION:

THE CROW JUDICIARY 30
Enforcement Capacity of the Judicial Branch ' 31
ANALYSIS OF ALTERNATIVES 37
Alternative I: Going It Alone 39
Alternative II: Inter-Tribal Filing Office 43
Alternative IIl: MOU with State Agencies 44
Alternative IV: No Adoption of a CCC 45
Criteria to Evaluate Alternatives 47
Feasibility of Alternatives 50
Summary of the Analysis of Alternatives 54
RECOMMENDATIONS & MILESTONES OF

IMPLEMENTATION 55
CONCLUSION 62
APPENDICES

BIBLIOGRAPHY



EXECUTIVE
SUMMARY
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The Crow Tribe is actively engaged in the process of
encouraging economic development in Crow Country. The
benefits that a commercial code will bring to the on-
reservation business environment leads us to conclude that
adoption of a Crow Commercial Code (CCC) should be
a priority for the Tribe. However, it is important to bear
in mind that merely passing legislation enacting a
commercial code will be insufficient to boost economic
development without concurrent institutional reform. This
institutional reform should focus on ensuring the
independence of the Crow judicial branch, and providing
professional management of tribal business ventures.

The current state of economic development in Crow
Country is a direct reflection of the lack of an effective
commercial legal infrastructure. Crow entrepreneurs and
Tribal enterprises experience considerable difficulty in
obtaining loan capital from off-reservation sources.
Legitimate non-Crow financial and business concerns are
deterred from investing funds in Crow Country since at
present no formal recourse is available to them. At the same
time, the Tribe is contemplating several major economic
development projects which represent significant potential
gains for the Tribe.

The Crow Tribal Bank initiative, and other ambitious
projects such as electricity retailing, will necessitate a formal
dispute resolution mechanism, a regime of contract law, and
guidelines for how the government can regulate commercial
activity. In addition, due to perceptions by some of the
Crow Court as biased and ineffective, the Crow are subject
to legislative attacks by unsympathetic outsiders. Many of
these attacks are aimed at taking away sovereign jurisdiction
over commercial ventures on their reservation.

The CCC would benefit both
the Tribal government and the
emerging Crow business
community by:

e Instilling confidence on the
part of outside commercial
interests.

e Facilitating capital in-flows
onto the reservation.

e Depoliticizing dispute
resolution proceedings.

e Standardizing and
streamlining commercial
practices and contract
enforcement.

e Enhancing Crow
sovereignty, by allowing
the Tribe to exert its
regulatory authority over
business activity on-
reservation.

A commercial code would allow the Crow to effectively address these problems. In
particular, the Crow should adopt a Crow Commercial Code, by adapting existing Uniform
Commercial Code models to fit specific tribal needs. The CCC would serve as a preemptive strike
against outside jurisdictional challenges, and would enhance the sovereignty of the Nation.
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At this time, the Crow find themselves in a good position to start working on a
commercial code. The Tribe has always been fortunate to control significant natural resources,
and recent federal court proceedings might finally allow the Crow to be the beneficiaries of the
abundant wealth which they have been unjustly denied. A Crow Commercial Code can help build
the kind of business environment in which Crow ventures will thrive as these assets come into the
Tribe’s possession. In addition, by standardizing the rules governing transactions, the CCC can
help the Tribe in its efforts to re-acquire Crow land that is no longer under tribal control.

After considering the Tribe’s goals, their institutional capacity for implementation, and the
current political environment, we have developed the following general recommendations which
flow from our specific Milestones of Implementation:

Recommended Actions

e Establish a Corporation Commission to oversee adoption and
implementation.

e Prepare the Tribal Court for its role as the enforcement body of
the CCC.

¢ Enact the CCC and establish it as an important body of law
governing commercial transactions in Crow Country.

e Conduct Annual CCC Audit and Training Conference, to evaluate
enforcement progress and build Crow expertise in commercial
law.

Based on our analysis, we conclude that the Crow should begin the process of drafting
and adopting the CCC, while building up the requisite enforcement capacity. Since the day-to-day
enforcement of the provisions of the CCC will rest within the Crow Courts, successful
implementation is dependent upon judicial efficiency. A yearly evaluation process will enable the
Crow to monitor their progress in regulating transactions. At the same time, the Crow will build a
reputation as experts in commercial law within Indian Country.

Given the legal nature of commercial codes, this study does not attempt to craft the actual
wording of the CCC itself. Rather, the analysis focuses on the ability of the Crow Tribe to adopt
and implement laws designed to clarify and strengthen the business-government relationship in
Crow Country. Those familiar with the Tribe and their lands might find it more useful to skip
directly to Section III (The Crow Commercial Code). Immediately following this Executive
Summary is a brief presentation that provides a quick overview of our findings.
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Prerequisites for
Adoption of the CCC

Creation & Maintenance of Separation of Politics
an Independent Judiciary from Business

Foundation for
CCC Implementation
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Milestones of
Implementation

Establish Corporation Commission
Earmark Training Funds

Draft the CCC

Negotiate Interim MOU with State
Educate Voters/Public Hearings
Adopt CCC

Build Capacity for Going It Alone
Establish Commercial Case Record
Adjudicate Under CCC

Audit CCC Progress Annually



What are Commercial
- Codes?

® Legal rules governing
commercial transactions.

e Cover sales and leases,
shipping of goods, bank
deposits, etc.

e Outline the rights and
obligations in a contract or
transaction.
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Legal Counsel Hold Annual
Audit

Hold Annual Training
Conference in
Commercial Case Law

Publish Crow Commercial
Case Resolution: The Year
in Review



I.

INTRODUCTION

The Crow country is a good country. The Great Spirit has
put it exactly in the right place; while you are in it you fare
well; whenever you go out of it, whichever way you travel
you fare worse.

Arapooash (Sore Belly), c.1830

! Frederick E. Hoxie, Parading Through History: The Making of the Crow Nation in America 1805-1935,
(Cambridge, England, 1995), 60.
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The Crow Tribe of Montana is actively engaged in a process to encourage economic
development on their reservation. The Crow have experienced difficulty attracting outside
businesses onto the reservation. Much of this difficulty stems from the absence of a standardized
set of legal statutes governing commercial activity. In most nations such statutes are embodied in
a commercial code, which serves to shape the nature of the business environment. A commercial
code specifies the conditions under which businesses may operate, the rules which businesses
must follow, and the mechanisms under which commercial disputes will be resolved. A
commercial code instills confidence for the business community, financial interests, governments,
and the consuming public. By helping standardize judicial rulings to protect the rights of creditors
and debtors, as well as buyers and sellers, a commercial code brings certainty to the business-
government relationship. Uncertainty can effectively limit the rate of economic development in

any nation.

The existence of a code can help stimulate both investment on tribal lands and enterprise
creation among indigenous entrepreneurs. For example, non-tribal commercial interests who
might be willing to establish operations on the reservation are often uncomfortable with the lack
of formal commercial dispute resolution mechanisms? The situation in Crow Country is
analogous to that in the new market economies of Central-Eastern Europe. World Bank studies of
investment climate in this region establish a connection between the ability to enforce contracts
and business confidence:

The shortage of institutions to enforce contracts limits the
scope of transactions, makes contracting more costly, and
prohibits some contracts altogether... Lack of confidence in
Jormal enforcement mechanisms ... limits firms’ activities
and hinders new firms from entering the market.*

Without a commercial code and the judicial system to ensure enforcement, tribal sovereign
immunity acts as a deterrent to business activity. Sovereign immunity protects governments from
legal actions brought against them. This leads to a situation where fewer outside interests are
willing to invest in tribal ventures. Tribal members who would like to start up businesses on their
reservations often lack access to capital and outside expertise. Some of the most successful tribes
overcome this by engaging in limited waivers of sovereign immunity. Waivers of sovereign
immunity can be interpreted as acts of sovereignty. By actively choosing to engage capital
interests in this manner, these tribes exercise their sovereign rights to establish an environment
conducive to business on their reservations.

? Several discussions with bankers have stressed the unease financial institutions feel about doing business in
Indian Country.

* The World Bank, “Legal Institutions and the Rule of Law,” in World Development Report, (New York, 1996),
90.

« Baawow e Sovercieniv e Baawow e Sovereioniy « Baawow e Savercioniv « Baawow o Sovercioniy e




Limited Waivers of Sovereign Immunity

Limited waivers of sovereign immunity include: 1) Limiting tribal liability through
establishment of a business development corporation, with corporation powers to enter into
contracts on behalf of the tribe; 2) General waivers up to a given dollar value, thereby granting
limited protection to lenders; 3) Contracts that tie all future claims to the specific enterprise and
not to the tribe itself; 4) Pre-specification of which courts, Tribal or Federal, will hear disputes.

Enforcement is Crucial

It is important to remember that the mere adoption of a commercial code is not usually sufficient
to spur economic development. Nevertheless, individuals and businesses operate more
effectively in an environment in which long range planning is possible. A stable business
environment allows both to plan without fear that continuously changing situations will
invalidate such planning. The Crow leadership can further the development of a stable
environment if they provide both efficient legal practices and a nurturing business climate in
Crow Country. '

Separating non-judicial governmental actors from the dispute resolution process is a
critical step in furthering economic development. This has proven to be a difficult task for many
developing governments in newly liberated Central-Eastern Europe, such as Russia and the
Republic of Georgia.’ The Crow face the same challenge today. In some cases, it is tempting to
seek personal profit or exploit the system to distribute favors when the judiciary has no clear
separation of power from the political process.

Unlike some societies attempting to make this transition, the Crow have a historical
foundation upon which to build such a system. Prior to the reservation era, the Crow maintained
law and order without a written legal code through an effective, apolitical, dispute resolution
system. In those days, warrior societies patrolled camps and ensured proper behavior by all tribal
members; few disruptions were tolerated.® Unfortunately, dispute resolution on the Crow
Reservation is now a highly politicized activity, which draws criticism from both tribal members
and outsiders. This is a serious obstacle to mutually beneficial economic interaction, and one that
a well-functioning commercial code can help the Crow Nation to overcome.

The Purpose of this Report

The following analysis will address the need for the Crow to adopt the Crow Commercial Code.
It is not the purpose of this report to draft the specific language of this code, nor is it the intention
of the authors to provide any form of legal advice to the Crow. The Crow already have access to
expert legal counsel. This includes the Special Justice, the Appellate Court Justice, and outside
attorneys employed by the Tribe. Instead, this study will focus on the need for a commercial code
on the Crow reservation, and the capacity of the Crow to successfully implement and enforce
such a code.

* Melissa L. Gedachian, “Safeguarding Sovereignty with Tax Free Bonds,” in American Indian Report, July 1997, p.
18-20. ‘

* See Garry Evans, ed., “An End to Easy Money,” in Euromoney: IMF/World Bank Issue 1997, 319. Also, Absolute
Bank, “Georgia” in World Economic Analysis: Supplement to Euromoney: IMF/World Bank Issue 1997, 46-47.

¢ Hoxie, Op. Cit. pp. 80-81.
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BACKGROUND
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Crow Country at a Glance

e 2.29 million acres.
¢ Rich in natural resources.

e Approximately 6,600 Crow reside on the
reservation.

The Crow reservation is located in south-central Montana, comprising approximately 2.29 million
acres (3,578 square miles). The land is rich with natural resources. The Crow own the third
largest coal deposits in the world after the United States and Australia. They also possess the
largest contiguous wheat fields in the world. Total tribal enrollment was 9,155 in 1995, with 72%
residing on-reservation’ Many tribal members also live outside the reservation in the cities of
Billings and Hardin, as well as in Sheridan, Wyoming.® Non-Indians own approximately 34% of
the total land base.”

The State of the Crow Economy

Crow Economy at a Glance

e Official unemployment rate of 67%.
e Total unemployment rate of 78%.
e Per capita income of $5,729.

e Most employment provided by Tribal or Federal
governments.

¢ Small and informal private sector.

The Crow people are not unfamiliar with economic success. In the mid-1800s the Crow were one
of the wealthiest tribes in the West. The main source of their livelihood was the buffalo herds that
roamed the Great Plains. A male’s standing in the society was determined by his acquisition of
horses and his prowess as a warrior. Most families owned a hundred horses each, and Crow
regalia, jewelry, and clothing were renowned for their craftsmanship and value throughout the
Plains. Thus, the Crow, unlike some other native peoples, valued individual wealth and
acquisition. These traits usually provide support for the development of a viable economy.

7 Federal Reserve Bank of Minneapolis, Community Reinvestment Act Performance Evaluation: First Interstate
Bank of Commerce (January 13, 1997): 17. ,
# Council of Energy Resource Tribes (CERT), Crow Tribe Financial Institution Project Market Analysis Report
(May 19, 1997): 3.

¥ Federal Reserve Bank, Op. Cit.
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'The Crow are also known for having a strong belief Chief Plemjy Coups voiced
in individualism. Leaders were followed and obeyed not by f
decree, but by the individual choice of tribal members. the Crow’s r esp eth or
Furthermore, the Crow have always valued wisdom. This ~ knowledge. He called
relocation to the reservation. As Plenty Coups, last chief of »
the Crow remarked, “Education is your most powerful weapon.
weapon. With education you are the white man’s equal;
without education you are his victim”'® This is evident Today, the Crow boast an
today in the high degree of educational attainment of Crow . . .
triba.{ members.gh'l'he Crow boast one of the highest levels of impress. lv.e hlg h school
high school graduation among Native Americans. graduation rate, and
Significantly, many are also knowledgeable about traditional estimates o f language»f .

Crow culture. Language retention and fluency are a source . .
of pride for many reservation residents with estimates of the retention range as hlg h as

fluency rate ranging as high as 80%. 80%.

Unemployment, Low Incomes, & Few Businesses
While these characteristics (a history of economic success, individualism, and strong educational
attainment) are usually correlated with entrepreneurial success, the Crow are still among the
poorest Native people in the Americas. The Crow Tribe has one of the highest rates of
unemployment in the country: In 1989 67% of tribal members were officially unemployed, with
total unemployment at 78%."! Since the official employment statistics only count people actively
looking for work, those who have become discouraged workers are not counted. Discouraged
- workers are those who have stopped actively seeking employment. Many tribal members currently
depend on public assistance from the Federal government as their only source of income.

Per capita income on the reservation was $5,729 in 1990. This figure was anywhere from
one-half to one-fourth the per capita income of the surrounding counties.'? Given the high level of
unemployment, people have come to value what work is available. Those individuals fortunate to
have jobs are employed in one of three sectors: agriculture, government (Tribal and Federal), and
tourism. The United States government is by far the largest employer of Crow people, many of
whom work for the Bureau of Indian Affairs, the Indian Health Service, and the National Park
Service.”” Aside from the Federal government, the Tribal government is a significant source of
employment for the educated Crow populace.

' Tyrone Ten Bear, Sr., Interview with authors, Cambridge Massachusetts, November 12, 1997.

"! United States Department of the Interior, Bureau of Indian Affairs, Indian Service Population and Labor Force
Estimates, (January 1989).

12 CERT, Op. Cit. Table 2-2.

'3 Interview with various sources, Crow Agency Montana, December, 1997.
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Very few tribal members work in the private sector or own and operate commercial
enterprises. Even including non-Indians who operate firms within the tribal boundaries, the
reservation business community is rather small and informal. Many businesses are run out of
homes and are not licensed by the Tribe. The business environment in Crow County was not
always as limited as it is today. For example, twenty years ago the main population center of the
reservation, Lodge Grass, was home to more than two dozen functioning businesses. Today, the
local IGA Supermarket is the largest of three remaining establishments, and provides few jobs.
Most goods, and virtually all services, must be procured off reservation. People often commute to
the border town of Hardin (12 miles from Crow Agency), or even Billings (60 miles from Crow
Agency), for mundane needs such as mechanic service or a haircut. The lack of current business
activity on the reservation is not uncommon to sparsely populated areas throughout the United
States. Modern mobility and the easy commute to Billings via the Interstate Highway allows tribal
members to participate in the “Wal-Mart” dilemma so common to businesses in every small town,
where a single mega-store forces all local “mom and pop shops” to close down.

Obstacles to Developing a Crow Private Sector

The lack of a viable business community on the reservation
stems mainly from three sources. First, the poor state of
physical capital on the reservation prohibits the relocation of
outside businesses to, or the start-up of new businesses on,

reservation lands. Physical capital investment and Obstacles to Developing 4
1] aCrow Private Sector [

accumulation is extremely low. Roads are often in need of
serious repair, and many potential commercial sites or
buildings are not currently up to code.'* There are no

financial institutions operating within the boundaries of « Poor physical infrastructure.
Crow Country. Thus, physical capital improvements need to  §
be financed by off-reservation sources. | . Strained relationships with
M banks.

This leads to the second reason for the absence of a M . Underdeveloped labor force.
viable business community on the reservation. A long }
history of animosity exists between the Crow people and the M ., Off-reservation business
major banking institutions in the region. There is a deep || formation easier than on-
mistrust of bankers on the part of tribal leaders, much of it reservation.

due to past discrimination against Native Americans. At the
same time, most outside financial institutions are concerned
with the lack of formal protection afforded them on the
reservation. A recent study indicated that “there is a
reluctance on the part of most [off-reservation] institutions
to provide anything other than depository services [to Crow
people] due to racial stereotypes and lack of respect for and

14 Steve Stevens, Crow Tribal Planner, Interview with authors, Cambridge, Massachusetts, November 12, 1997.
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understanding of Tribal jurisdiction.”’® The vast majority of lending activity that transpires
between tribal members and local banks involves low risk consumer loans, primarily for
automobile purchases. Such loans carry relatively low risk due to the ability to use the auto itself
as collateral. Even without a commercial code in place autos are easier to repossess than land or
physical plant in case of default. In addition, the unique status of Trust land within reservation
boundaries adds to bankers’ unease about commercial or real estate loans.'®

Finally, outside industrial interests as well as Crow businesspeople face a relatively
underdeveloped labor force. Though most tribal members possess a high school education, many
lack skills and habits conducive to employment in a formal setting. This is primarily due to multi-
generational dependency on public assistance.”’ In the absence of comprehensive social and
workforce development services, the burden of training often falls on employers. This lack of
human capital drains employers of time and energy which tends to deter businesspeople from
taking on employees.

Hypothetical: Comparative Business Formation

The chart below compares the steps necessary for starting a business off-reservation with the
steps necessary to start a business within the reservation boundaries. Please bear in mind that this
illustration is purely hypothetical, but is drawn from discussions with businesspeople both on and
off the reservation. As this table demonstrates, on-reservation entrepreneurs face a much more
difficult task in setting up and expanding their business operations.

!5 CERT, Op. Cit., p. 25.

16 The major distinction made about reservation property is between Trust and Fee lands. Legal title on Trust land
is often held by the US government, and the Tribe is allowed to occupy and use the land. Fee land is privately
owned by tribal or non-tribal members. Transactions involving Trust land must be approved by the BIA.

17 Interview with various sources, Crow Agency Montana, December 5, 1997.
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It takes much longer to start a
business on the reservation.

Off-Reservation On-Reservation

' Register/Incorporate Register/Incorporate

&5

3
X
:
s

)
2
3o
i
3
2
28

Take business loan Save money

l Acquire site
Seek funding

B R A A A

% Begin operations
Liquidate property

R

' Operations expansion

ST

. Find site
Personnel expansion

I % Begin operations
Credit crunch

o

S e 7

ST

Operations expansion

o

Continued Operations Personnel expansion

Credit crunch

Continued Operations ?
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Off-Reservatmn Busmess Formtlon

. Reglsterllncorporate in the State of Montana.
The first step in starting a business is to register for
the necessary licenses to operate within the State of
Montana.

. Take out a business loan. Local banks oﬁen
supply the capital needed to get small businesses up
and running. In addition, the entrepreneur can
supplement private capital and personal savings

with a variety of governmental business

development resources. These include:

rented or purchased outright.

. Begm operatxons' Once plant and eqmpment is set
up, the firm can begin to generate revenues, which
will be used to repay loan.

. Plant & operatnons expansion: If busmess is gomg
well and new markets can be developed, the small
business person has access to many sources of
credit. This credit can be combined with re-invested
profits to fund expansion, which is usually not

Personnel expansxon' In most cases, expansmn
entails adding staff. Often, these businesses draw
from a labor pool that is job-ready and possess
basic skills. Thus, they can be easily trained to fit
into various positions within the new firm.

Regxster/lncorporate in

‘ Seek outsnde fundxng ce savmg A ‘

qumdatmg real property to supplement savmgs.

Begm operatlons. Fmall the on-reservation business

On-Reservatlon Business F ormatlon
. LT
the State of Montana' The
first step in starting a business is to register for the
necessary licenses to operate within the State of
Montana. However, some tribal businesses choose not to
do this because it is seen as a concession of Crow

Begm saving money Smce 1t is dlmcuh to acqun'e
capital on the reservation, most funds must come from
personal savings.

process, the businessperson can sometimes accelerate the
process through government loan guarantee programs.
Access to these programs is relatively limited on-
reservation. One resource for accessing such public
ﬁnancxal assistance is the Little Bighomn College’s Small

\\ \\

Often potential entrepreneurs still have meager savings
and are forced to sell land to generate enough start-up
capital.* Banks sometimes pressure individuals to
convert their property from Trust land to Fee land.
Besides being a time-consuming process (average of six
months ), the nFee land is sub'ect to taxes

d snte'Poor physxcal condition of buildings and other
mfrastructure forces most businesspeople to locate
enterprises in private homes.

gets underway. Since loan capital has not been a part of
financing, profit margins might be expected to be rather
high. However, this lack of access to substantial outside
credit can impair future expansion.

+ Baawow « Sovercigntv « Baawow e Sovereioniv « Baawow e Sovereioniv e
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Off-Reservation Busmessormatlon

Credxt If famxlyorbusmesscondmons
turn sour, out51de financing (e.g. lines of credit)
may still be available to see the business through

temporary illiquidity.

J]

On-Reservation Business Formation

T

e Plant & operations expansion: Even if busmess is gomg
well, the small business person has trouble expanding on
the reservation. Usually he/she will not have outside
financing and will be forced to rely on profits and
savings to fund expansion.

Lack of access to credit often results in the business
owner being forced to prepay for supplies and equipment,
which must be procured off-reservation. Additionally,
delivery of goods is comphcated by the lack of formal
addres

e Personnel expansnon’en when themostemployable
are hired from the available labor pool, considerable
effort must be spent trammg them Many come to the

® Credit crunch: If family or business condnmns tum
sour, the lack of outside financing sources usually leads
to bankruptcy.** Lines of credit can be arranged, but the
imterest rates charged are often much higher than the
business can bear. For example, if a businessperson
needs a $10,000 line of credit at the rate of 13.5%
(comparable to some credit card rates), banks might
require collateral of $30,000 and up. In addition, on-
reservation businesses might face even steeper rates if
they require a long payback period. These conditions
‘ serveasbarnerstothe caxta] markets

*People on the reservation routmcly sell propcrty to finance
consumer purchases such as autos. This leads to an increase
m “checker-boarding™ of the reservation.

**Family obligations are often cited as the cause of business
failure among Crow entrepreneurs. Cultural norms dictate
that no assistance can be refused to clan members.
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Promising Economic Developments

Historically, the lack of physical capital, limited access to
lending services, and underdeveloped labor force have
served as potent obstacles to successful business
development on the reservation. In addition, Tribal
economic policy has tended to focus on the establishment of
large public enterprises instead of fostering the creation of
an independent private sector. In light of the current
situation, prospects for economic development may seem
dismal. However, there are three noticeable signs of change.

First, there are ongoing private sector initiatives
undertaken by young, educated people in Crow Country.
They are primarily involved in businesses which capitalize
upon their Crow heritage. Some of these ventures provide
employment for fellow tribal members. For example, several
artisans supply area trading posts (which cater to tourists)
with handicrafts, jewelry, and other traditional items. Since
the trading posts themselves are owned by non-Indians, the
artists also sell their works directly to the public. This
allows them to keep a higher percentage of the profits than
when dealing through a middle-man. Some of the artists
would consider establishing their own retail facilities, but
they are prevented from doing so by the lack of investment
capital. Many tap into personal savings to cover start-up
and expansion costs.

Example: I’tchik Herbs

Promising Economic
Developments

« Successful businesses
undertaken by young,
educated people in Crow
Country.

+» CRA enforcement has made
banks reconsider
reservation as potential
market.

1 . Tribal initiatives can produce
a thriving Crow private
sector.

One example of family savings being used for this type of development is I’tchik Herbs. This small
firm produces Crow herbal teas within the reservation and markets them for export. Through
distributors within the United States and overseas, their products are demonstrating the
competitive ability of Crow-made goods and services. By recognizing and exploiting part of the
specialty health food and traditional medicine trends sweeping global popular culture, this firm has
carved out a market niche for itself. They also provide employment for other Crow people, with a

staff of up to 18 people during particularly busy times.

This emergent Crow business community could
provide the type of accounts that justify local banking
service. This leads us to a second development. Following
the strengthening of the Community Reinvestment Act
(CRA ) legislation in 1986, off-reservation commercial banks
have been penalized for their former discrimination against
Native Americans in the provision of banking services and
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I’tchik Herbs highlights
promising economic

developments despite a lack

of easy access to capital.

Family savings are often

used to fund start-up costs
Jor new businesses.
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loan capital. The enforcement of the CRA against Montana banking concerns has prompted
interest in developing once eschewed reservation markets within local financial circles. In
particular, the largest bank in the area, First Interstate Bank of Montana, recently lost a major
CRA challenge brought by the neighboring Northern Cheyenne Tribe, which charged them with
anti-Indian lending practices.

In the aftermath of this litigation, First Interstate has been contemplating entry onto
several reservations in the area. At this point, they operate one ATM on the Crow Reservation.'®
First Interstate and other local banks could better meet their CRA requirements either through
locating a branch on the reservation or by originating a greater volume of loans to reservation
residents. These banks would be more comfortable serving tribal members in either capacity if
commercial codes were in place on reservations.

Finally, the changing development priorities of the Crow Tribal authorities are also
conducive to the creation of a viable Crow private sector. Currently, a Tribal Bank is being
~ established. This bank would be responsible for redistributing the revenues from other public
enterprises, such as the relatively successful Tribal Casino, as loan capital for Crow entrepreneurs.
It would also allow for the concentration of Federal loan programs (such as those operated by the
Veteran’s Administration, Federal Housing Authority, Small Business Administration, and
Housing and Urban Development), for commercial, real estate, housing, and disaster assistance.
The bank would also provide employment for tribal members, and through the provision of
standard banking services would meet the needs of the under-banked reservation population. The
fees and interest earned by the bank would serve to increase public revenue and help to provide
social services needed by the people. In order to proceed with the establishment of such a public
financial entity, the Crow would have to adopt a commercial code to protect the Tribal
government against potential borrower defaults.

1% Federal Reserve Bank, Op. Cit. p. 26.
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THE CROW
COMMERCIAL CODE
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What are Commercial Codes?

Laws regulating commerce are an essential part of the
commercial infrastructure within many nations. In the
United States, these laws are codified in the Uniform
Commercial Code (UCC). The UCC was adopted by the US
in 1951, and has subsequently been adopted by forty-nine of
the fifty states. Its primary purpose was to standardize law
governing commercial transactions among the states in
response to the increasing levels of interstate commerce.
Prior to this, each state had its own legal practices regarding
business law."

Commercial codes serve several purposes. First,
they outline the rules which bind both governments and the
businesses located within their jurisdiction. In particular,
UCCs play a direct role in conditioning the terms for most
secured transactions (those involving collateral), such as
lending, investment, lease and rental agreements. Second,
through standardization of these rules, commercial codes
work to depoliticize the process by which business disputes
are resolved. Third, the existence of formally recognized
rules reassures both creditors and debtors that the
transactions into which they enter are enforceable. This is an
important benefit to creditors since it reduces the risk of
non-payment, while protecting debtors from arbitrary or
unfair collection actions.

The UCC contributes to the enforcement of the rule
of law within a well functioning economy. It does this by
laying a foundation for the development of a viable
commercial infrastructure. A UCC contains explicit
provisions governing transactions within a given
jurisdiction. This includes the rights and responsibilities of
parties involved, as well as procedures to deal with non-
compliance and default. Most UCCs contain nine chapters,
or articles, covering a range of commercial situations.

R

What are Commercial §
Codes?

« Legal rules governing
commercial transactions.

« Cover sales and leases,
shipping of goods, bank
deposits, etc.

« Outline the rights and
obligations in a contract or
transaction.

19 See Legal Information Institute’s web site at the following address: http://www.law.cornell.edu/ucc/context.html
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Contents of a Commercial Code*’

Model codes which are being considered across Indian Country do not necessarily attempt to
adopt every chapter contained in the Uniform Commercial Code of the United States. The models
currently being reviewed by tribes in Montana tend to focus on Chapters one and nine. However,
it is useful to consider the contents of all nine articles contained in most commercial codes

(including the Federal code).

e CHAPTER 1: GENERAL PROVISIONS
This chapter is typically divided into two sections. Part 1, entitled “Short Title, Construction,
Application, and Subject Matter of the Code” explains the purposes of the code, how it fits
within the general body of existing laws, the jurisdictional reach of the code, and any
limitations on the code. Part 2 usually defines terms used within the body of the code, as well
as the basis for interpretation of the code’s provisions.

e CHAPTER 2: SALES

This chapter is concerned with defining and delineating the obligations of parties involved in
any sales transaction, which is by definition restricted to those transactions involving the
transfer of goods. Chapter 2 includes express provisions on the mechanisms through which
either party can terminate or cancel the sales agreement, as well as the specific recourse
available to parties in case of breach of a sales contract. In addition, this article affords various
protections to buyers and sellers, including but not limited to: rights of buyers in case of
improper delivery or damage of goods, the rights of sellers to halt delivery, and the statute of
limitations governing a sales agreement.

e CHAPTER 2A: LEASES
This chapter details the rights and protections afforded to parties in a lease contract for either
the purchase or rental of goods and services. Addresses issues similar to those in Chapter 2,
but includes special provisions concerning the recourse available to leaseholders, given the
often long time frame of such contracts.

e CHAPTER 3: NEGOTIABLE INSTRUMENTS
This article deals with all transactions carried out with a promise to pay a fixed amount of
money, with or without interest or other charges described in the promise. It also deals with
potential remedies in case the promise is broken or dishonored.

e CHAPTER 4: BANK DEPOSITS AND COLLECTIONS
This chapter regulates the relationship between banking institutions and their clients. It deals
significantly with the duties and obligations of the banking entity towards its depositors and its
borrowers, including provisions governing collection proceedings.

2 For the complete text of the US Uniform Commercial Code, please visit the Legal Information Institute’s web
site at the following address: http://www.law.cornell.edu/ucc/ucc.table.html
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e CHAPTER 4A: FUNDS TRANSFERS
Deals with payments now being facilitated by emerging electronic technologies. This chapter
balances the interests of the parties (banks, commercial and financial concerns, and the public)
involved in such a transfer. Banks facilitate the exchange of money between these parties, and
this chapter outlines the security procedures which are to be observed by banks.

e CHAPTER 5: LETTERS OF CREDIT
A letter of credit is an agreement between a financial institution and a customer, in which the
financial institution pledges to honor drafts made by the customer. This chapter outlines
procedures for establishing letters of credit, as well as remedies available to parties involved in
case of breach.

e CHAPTER 6: BULK TRANSFERS AND BULK SALES
This chapter deals with sales and transfers that are not related to the normal business of the
seller. These include sale by auction or a sale or series of sales conducted by a liquidator on
the seller’s behalf. This chapter outlines obligations of the buyer, and Lability for
noncompliance.

e CHAPTER 7: WAREHOUSE RECEIPTS, BILLS OF LADING, AND

OTHER DOCUMENTS OF TITLE

This chapter seeks to structure the rules governing the shipping and storage of goods in the
normal course of business. The purpose is to protect the rights of those who own the goods,
those involved in the actual movement of the goods (shippers and warehousemen), and those
to whom the goods will be delivered.

o CHAPTER 8: INVESTMENT SECURITIES
Investment securities are used to denote ownership of a property or enterprise. Chapter 8
defines the rights and obligations of those who engage in the ownership and transfer of such
investment securities. It also includes provisions for the registration and tracking of ownership
of securities. Finally, it includes provisions regulating government-issued securities.

e CHAPTER 9: SECURED TRANSACTIONS; SALES OF ACCOUNTS
AND CHATTEL PAPER

Chattel paper is a document that outlines monetary obligations and security interests in a lease
of specific goods. Liens are a form of chattel paper, and this chapter specifies how governing
bodies are to execute and honor such documents. Specifically, it delineates the validity of
secured agreements and rights of third parties, while establishing the order of claims to
collateral, procedures for filing, and mechanisms to deal with defaults.
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Commercial Codes in Indian Country

Currently, there are several Indian tribes who have adopted UCCs. For example, the Navajo
Nation has operated under its own commercial code since 1986. Their code allows the Tribe to
exert its sovereignty through adaptation of four Articles of the United States UCC. Literature
published by the Navajo describes the main reasons for enacting a code:

The creation of a conducive climate for business and
economic development on the Navajo Reservation is the
basic purpose of the creation of a Navajo Uniform
Commercial Code. The realization of this basic goal will
lead to increasing the level of commercial banking activity,
and thus the development of more Navajo-owned and
operated small businesses on the Reservation.”!

Another example is the Blackfeet Tribe of Montana, who adopted the UCC as an early step in
creating a federally charted on-reservation banking institution. The code is extremely important
for guiding the bank’s management in its decision making. As Eloise Cobell of the Blackfeet
Development Agency explains, the UCC spells out the “policies and procedures which the Bank
needs when it goes to Blackfeet Court on defaulted loans.”? The Blackfeet commercial code
helps the Bank’s customers as well since it prohibits arbitrary actions by bank officials.

Successful tribes which do not have their own
commercial codes often rely on state codes. Some are

contemplating adoption of their own tribal commercial Commercial codes allow
codes in order to formalize business practices. This group tribal governments to
includes the Mississippi Choctaw, a tribe generally held up reoulate business activi ty

as “the model” of Native American economic development. .
on the reservations.
Example: The Mississippi Choctaw

The Choctaw government owns and operates several large- Successfu I tribes who
scale joint-ventures with manufacturing giants such as Ford,

AT&T, and Boeing, which employ roughly 6,000 people. operate without
An indication of their tremendous growth is the fact that commercial codes actively
half of all tribal venture employees are non-Choctaws who strive to promote a
commute into the reservation for work.? Until now, the . .

business friendly

Choctaw have managed to create and maintain a stable,
investor-friendly environment without enacting their own environment.
commercial code. The Choctaw often defer to fillings made

off-reservation under the Mississippi State UCC.

* Division of Economic Development of the Navajo Tribe, The Navajo Uniform Commercial Code CJA-1-86,
(Window Rock, AZ: Business Regulatory Department, 1986).

Z Eloise Cobell, Blackfeet Development Agency in Browning, Montana. Phone interview, January 27, 1998.

% Fergus M. Bordewich, “How to Succeed in Business: Follow the Choctaws’ Lead”, in Smithsonian, March 1996,

Volume 26, No. 12, p. 71.
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However, the Choctaw leadership has recently considered the adoption of a tribal
commercial code or the integration of relevant state and federal commercial law into existing
tribal statute. Choctaw Attorney General Jim Clancy notes that as the Choctaw economy
transitions from manufacturing to a service-base, the Tribe will need a more comprehensive set of
commercial laws.?*

Those tribes who operate under UCCs, as well as those who are now considering
adoption, recognize that the regulation of commercial activity falls well within their realm of
legitimate powers. Thus, they view the drafting, adoption and enforcement of a commercial code
as a mechanism to preserve and strengthen their sovereignty. Several tribes who are eager to
adopt more standardized commercial law also hope to establish their court systems as courts of
record.?’ As such, rulings on commercial cases will then be recognized by off-reservation legal
authorities as legitimate and binding decisions. Thus, commercial codes offer Indian Country
benefits on many levels.

Benefits of a Crow Commercial Code (CCC)

In response to the current economic situation on the

reservation, the Crow Tribe is considering adoption of a R AR AR R
commercial code to encourage outside investment and

stimulate  enterprise  creation among indigenous

entrepreneurs. The main issue is how to create a commercial Benefits of a Crow

code that would both advance economic activity by § Commercial Code
reassuring business and financial interests, while still }

reflecting the needs of the Crow Tribe. Simply copying an
existing UCC from a neighboring community or state is not
sufficient. The code should be adapted to meet the specific
needs of the Crow. Once adopted, the mere existence of
such a code will not guarantee progress. If the Crow wish

their commercial code to be a fundamental component for § tic S
future economic development, success will depend primarily § ; S

on their capacity to enforce its provisions.

Through adaptation of existing commercial codes, 3 Builds Busineas
the Crow can establish a Crow Commercial Code (CCC) to ‘ Confidence
guide business actions in Crow Country. The establishment
of the CCC would also allow the Tribe to exercise its
sovereignty by regulating commercial activity within the
reservation.

# Jim Clancy, Attorney General of the Mississippi Choctaw Tribe of Indians in Philadelphia, Mississippi. Phone
interview, November 20, 1997,

% In this case, court of record is not used as a legal term. We simply mean that rulings handed down by the tribal
court will not be ignored by extra-tribal legal systems.
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Customizing the Commercial Code: Land Issues
The CCC adopted by the Crow can be crafted to pay
particular attention to land issues. Maintaining the land base . The Crow Commercial
held by tribal members, while regaining the sections of the Code can be customized

country that have been sold off over the years, is a major includi . o
priority for many Crow. Due to the scarcity of loan capital by tncluding provisions 1o

freely flowing into the reservation, some Crow are forced to standardize the treatment
sell their land in order to fund large consumer purchases, ofpropenjy as a

such as automobiles. Tribal land managers are hi .
disturbed by this trend. ghly commercial good or as
collateral.

A commercial code could remedy this situation in
two ways. First, it would increase investor confidence and . .
thus provide an avenue for more loan capital. Second, the Provisions to protect the
code could also include a consolidated set of prescriptions land base should be
detailing the proper disposal of land in commercial included.
transactions. Thus, the CCC could be a valuable tool for
preserving the land base while standardizing commercial
dispute resolution. Making land issues a priority focus of the
CCC will unite an otherwise divided people behind adoption
of the code.

The CCC has many other possible benefits and applications.
The following hypothetical cases illustrate some of these benefits.

Hypothetical: The CCC & The Tribal Bank

The Crow Tribal Bank wants to increase the range of services available to its on-reservation
customers. As with many off-reservation banks, the Tribal Bank wants to offer money cards to its
customers -- debit cards with an added credit card feature. The cards are linked to a customer’s
checking and savings accounts. Money cards give customers convenient access to both credit as
well as cash at participating automatic teller machines (ATMs).

The Bank must enter an agreement with a major credit card company. Without a
commercial code, a credit card company will not feel that it has any legal recourse against the
Bank in case the agreement is breached. The Bank will have a hard time convincing any outside
credit card company to begin issuing these cards for Bank customers.

Suppose that despite the lack of a commercial code, a credit card company decides to
issue the cards with the Crow Tribal Bank. Without a commercial code the credit card company
will demand certain conditions in the contract to protect its investment. This can be done through
a waiver of sovereign immunity -- perhaps the contract would state that the credit card company
could sue the Tribal Bank and Tribal Government in state or county courts. Or the entire value of
the contract could be secured by assets of the Tribal Bank. This puts the assets of the Bank and
the Tribe at risk if there is any dispute over issuing joint money cards.

Obviously without a commercial code, the Bank and its customers will be unable to
enjoy money card services without having to waive sovereignty or risk tribal assets. With a
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commercial code, they can enter into a more beneficial agreement which protects the interests of
both the Tribal Bank and the credit card company.

Hypothetical : The CCC & The Crow Electric Utility

The Crow Electric Utility Company has begun to retail electricity to customers on the reservation.
These customers include Crow tribal members and non-tribal members who reside and do
business within the reservation boundaries.

A non-Crow business-owner, Mr. X, feels that the rates he is being charged are unfair
and he refuses to pay his bill. When the Tribal Utility shuts off his power, Mr. X sues the utility.
Under current federal law, such a case must first be heard in tribal court. What recourse is
available to the Tribal Utility?

Lacking a commercial code, tribal justices must decide the case without a formal
statute which outlines the rights and obligations of buyers and sellers in a sales agreement. If Mr.
X does not like the decision, he will appeal it until it reaches Federal District Court. At the federal
level the case will be heard under the United States Uniform Commercial Code (US UCC), and it
is highly likely that the prior tribal court rulings will be overturned. These rulings will not stand
because they were not heard under commercial law.

With a Crow Commercial Code, Mr. X's case would be heard in the tribal courts, but
under a standard and recognized set of commercial case law. The CCC would state specifically
what protections are available to buyers and sellers. If the case was eventually appealed to Federal
District Court, the Tribal Court rulings would be more likely to stand.

Thus, a CCC can protect the interests of the Tribal Utility Company, the seller of
electricity, when faced with clients who refuse to pay for services.

Hypothetical: The CCC & Commercial Disputes Between Tribal Members
Most transactions among tribal members are done informally. Verbal agreements are common
business practice in Crow Country. Ed owns a tractor that Joe would like to purchase in
installments. They entered a verbal agreement about payments spread over the next year. For the
next few months, Ed received regular payments from Joe .

But soon, Joe missed payments. When Ed demanded payment in full or return of the
tractor, Joe refused. What recourse does Ed have? What are Joe’s obligations to Ed?

The Crow Commercial Code can be written so that customary business practices, such
as verbal agreements, are covered in articles that deal with sales and leases. Thus, even though
there is no written sales contract, both buyer and seller will be expected to honor their obligations
as set forth in the commercial code. Thus, Joe and Ed could expect an objective ruling from the
Tribal Courts under a commercial code.

Opinions in Crow Country

On the reservation, many people have an opinion about what the commercial code would mean
for the Crow Nation. Unfortunately, some of these views are directly contradictory. For instance,
some people see the enactment of a CCC as an enhancement of Crow sovereignty, while others
see it as a surrender of sovereignty. Some of the arguments floating around Crow Country are
outlined in the following chart.
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Arguments Against Adoption of a CCC

business
The effort

e Not successful

necessary for
operations on all reservations:
expended to enact and enforce the CCC might
result in little progress for the Crow. Some of the
most successful tribes, such as the Mississippi
Choctaw, do not currently operate under a
commercial code.

¢ Question of how to deal with filings must be
answered: If the Crow choose to perform all
commercial code-related activities on-reservation,
they might want to establish an office to deal with
filings. Otherwise, the Tribe will have to reach an
agreement to mesh the CCC with county and state
governments, which currently perform other
UCC-related functions. Both options might be
difficult to achieve, and the effort expended could
be better spent elsewhere.

. Lae human and institutional capital
necessary for implementation: Adopting the
code will be the beginning of a development cycle
rather than an end in itself. Implementation and
enforcement of a CCC could present significant
obstacles for the reservation. For the CCC to
function properly, the Tribal Courts will have to
be reformed, and this is another expenditure of
effort which might better serve the Tribe in
pursuit of other goals

o Limits sovereignty: The argument can be made
that the CCC is yet another “white man’s remedy”
for reservation problems. Some see adoption of
the code as a reduction in the level of control
maintained by Crow authorities.

Arguments in Favor of Adopting a CCC

Instills confidence in outside commercial interests:
The existence of the CCC would reassure business
entities that arbitrary actions will not undermine their
ability to plan for the future and conduct business on the

reservation. Given the difficulty banks have in
collateralizing loans for tribal members, the CCC will
also define the recourse available to them. This will
facilitate a steady stream of loan and investment capital
flowing into the reservation

Depoliticizes dispute proceedings: The code can be
utilized by the Crow justices to legitimize rulings which
do not coincide with the political interests of the
administration or other groups. The CCC would make
rulings handed down by the Crow Court seem impartial,
since by definition the same rules apply to all.

Standardizes and streamlines commercial practices.
By outlining the rules which bind the tribal government
and businesses located on the reservation, the CCC lays
the foundation for commercial ventures within the
boundaries of the reservation.

Enhances sovereignty: By enacting the rules of
conduct for business and government entities, the CCC
will allow the Crow Tribe to exert its power and
authority to regulate activity within the boundaries of its
reservation. This enhances the sovereignty of the Crow
in their interaction with others. Economically successful
tribes such as the Navajo use their commercial codes to
define the business environment on their reservations
and level the playing field when outsiders challenge
their regulatory authority. The Crow can now do the
same.
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Sorting out these arguments will be an important task for the Crow, when they consider
adoption of a CCC. The fact remains that the lack of commercial infrastructure in Crow Country
inhibits progress towards economic self sufficiency. A commercial code would lay the foundation
for the development of viable Crow-owned and operated enterprises. It will help the Crow
government in defining its role vis-a-vis the emerging on-reservation business community. It will
enhance the confidence which businesspeople (both Crow and non-Crow) have in the ability of
the courts to effectively and fairly resolve commercial disputes. Thus, it will bring many
administrative and legal benefits to the Crow Tribe.
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Prerequisites for Considering Adoption of the CCC

It is crucial to note that even without adopting the CCC, accomplishing these two important
reforms would facilitate future economic development initiatives on the reservation. However,
undergoing these reforms will also lay a solid foundation to implement critical CCC related

functions.

Preuntes fo
Adoption of the CCC

Creation & Maintenance of Separation of Politics
an Independent Judiciary from Busincas

Foundhon for
ccC Implementahon

Creation & Maintenance of an Independent Judiciary

There is general consensus among members of all branches ..
and levels of the Crow government, as well as among the The Crow Constitution
nascent Crow business community and outside observers, attempts to establish an
that the current Crow Tribal Court system is ineffective. . s ge o

The latest BIA review of the Crow judiciary aired more than mdep endent-’ udtczaiy.
a dozen recommended reforms needed to make the court
function more professionally.” The major problem is that In practice the judicia;:y is

judgrpents and settlements made in Tribal Court are either under constant po litical
not implemented or are reversed by members of the
administration, often to suit personal or political interests. pressure from other

branches of government.

%% Bureau of Indian Affairs, Op. Cit.
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o , . Creation and
The Crow Constitution does contain a brie Maintenanoe Of an

amendment which establishes a separation of powers and 8 . 4
calls for an independent Tribal Judiciary. In comparison, the & Independent Judlmary
Northern Cheyenne recently passed a comprehensive ¥ ¥
amendment to their constitution detailing a separation of

powers (see Appendices) and establishing an independent J o Strengthen existing
Cheyenne judiciary. The amendment contains several J§ Separation of powers.
provisions and procedures for judicial removal which should §

act to curtail both monetarily and politically motivated §J o Insulate judiciary from
intrusion by executive or legislative officers into the court J§  Political pressures.

system. Such measures are notably absent from the Crow’s
Article X. It may not be coincidental that the Cheyenne are
also further along in terms of adopting a commercial code
and setting up a Crow Filing Office within their court
system.

involvement within the judicial process. The judiciary is concerned that these political actions will
weaken the courts to the extent that outside forces -- such as the US Congress, the BIA, and the
State and County -- will seize control and adjudicate disputes on the reservation. This will greatly
impinge on sovereignty. At the same time, the Crow public does not see the connection between
having a well-functioning court system and continued economic development. A well-functioning
court system is one in which decisions are binding upon all members of the Tribe and the Crow
government.

An Independent Judiciary Would

This does not bode well for the successful A
Help the Tribe:

enforcement of a commercial code. One of the most
common applications of commercial codes is the
prosecution of liens against borrowers in default. If there = ® Enforce the Crow

are lingering concerns, particularly among outside Commercial Code.
commercial and banking interests, that the enforcement of . .
liens in the Tribal Courts will be subject to extra-judicial and ~ © “AEract capital by bolstering
political considerations, then CCC adoption will fail to bring investor confidence.

about @e desired incr.ease in ca'pital ﬂgws onto the 4 Defend tribal sovereignty
reservation. Banks and investors will remain wary ot.' the against jurisdictional
capability of Crow Courts to systematically adjudicate

without prejudice. challenges.

Strengthening the existing separation of powers legislation as well as spelling out concrete
steps to insulate the judiciary from both the executive and legislative branches must be undertaken
if the Tribe is to successfully enforce the provisions of the CCC on the reservation. If the Tribe
operates its own filing office, it should exist within the court system and must operate
independently of the other branches of government. It may not be possible for the Crow Tribe to
actually start-up its own filing office until the court’s larger problems are addressed.
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Separation of Politics from Business

The administration has always played an active role in the
day to day operation of tribal businesses. Unlike the many gz T——— R
corporatized and government-sponsored enterprises within 4
the United States, the Crow tribal businesses are completely
run by political appointees. Article IX of the Crow

Constitution allows the tribal government to create and Separation of Politics

manage any enterprise deemed necessary, through & from Business

appropriation of tribal funds. There are no constitutional or

formal legislative prescriptions for independent management

of these enterprises. As such, none have fully independent « High administrative turover

management boards. 3 inhibits skill accumulation.
High administrative turnover directly impacts @ , Professional staff, insulated

employment and operations of these enterprises. A staff W from the political process,

member of the Little Bighom Casino, the largest Crow bolsters investor confidence.
government-run  business, indicated that all Casino
employees could be fired if the current Chairwoman is not
re-elected to another term. This affects most Crow people,
since the Crow government is one of the largest employers
on the reservation. High turnover affects investor
confidence and has serious implications for the profitability
of tribal enterprises.

Separating daily operations from the political considerations of the administration is
necessary for the successful functioning of a Crow Filing Office, if this is the option the Crow
choose. The filing office would need to be staffed by permanent”’ employees whose terms of hire
insulate them from changes in Tribal administration. Commercial interests (both Crow and non-
Crow) would not be satisfied with a Crow Filing Office where the staff might be forced to not
honor liens and other filings against certain well-connected tribal members or businesses due to
political pressures.

Finally, the proposed Crow Tribal Bank would also need to be run independently. The
Crow bank would require a bonded Board of Directors with an independent management and
staff. Members of the 107 Committee envision the bank as a conventional lending institution,
which also concentrates the resources from various federal loan programs in one location. In
creating this institution, the Crow can look to similar financial ventures established by other tribes.
For example, the Blackfeet have their own Tribal Bank which is run by a private Board of
Directors. As with the court system, any perception that the bank’s management is subject to the
political considerations of government officials will undermine its ability to serve the Crow Nation
as a whole.

%7 Permanent does not mean a guaranteed job for life. Employees could still be dismissed for poor performance on
the job. In this case, the term refers to the idea that they will not be fired just because of their political affiliations.
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IV.

ANALYSIS OF CAPACITY
FOR IMPLEMENTATION:
THE CROW JUDICIARY




Enforcement Capacity of the Judicial Branch

An analysis of the institutional environment within which Crow policy makers must operate sheds
light upon the current stage of economic development on the reservation, and on issues of
concern regarding the CCC. The political and legal framework of any society plays a crucial role
in influencing and shaping the course of economic development within its jurisdiction. Economic
growth within reservations, as in developing countries, is often hampered by the particular
institutional endowments of the society. Institutional endowments include the enforcement
capacity and independence of the judiciary, which is particularly critical for enforcement of a
viable commercial code.

The Role of the Judiciary in Economic Development

Several studies of investor perceptions in developing country markets indicate that a lack of
consistent judicial enforcement of property rights and of commercial law hinders efforts by these
nations to attract foreign direct investment. One survey of 3000 firms in the developing world
finds that the reliability of judicial enforcement matters significantly in explaining the differentials
in foreign direct investment among countries.?®

Another landmark cross-country analysis found that the rule of law, a proxy for “good
institutions,” was significant in explaining divergent economic growth rates among industrializing
nations. Rule of law includes enforcement of statutes by the judiciary.”® Research by Cornell and
Kalt points out that the same holds for the “sovereign and dependent” Native American nations.*®

Thus, perceptions of both a weak judiciary and the lack of standard rules and procedures
regarding commercial disputes undermine the confidence of Crow businesspeople, as well as
outside commercial and financial interests. If this lack of confidence inhibits them from doing
business on the reservation, Crow Country will face growth problems similar to those being
experienced by developing nations around the world who cannot attract enough foreign direct
investment. The participation of outside interests, either in terms of business creation or through
providing loan capital, is integral in furthering economic development on the reservation.

® Aymo Brunetti, et. al., “Credibility of Rules & Economic Growth” (Policy Research Working Paper 1760, World
Bank, April 1997).

% Robert J. Barro, “Determinants of Economic Growth: A Cross-Country Empirical Study” (NBER Working
Paper, No. 5698, August 1996), 1-31.

% Stephen Cornell and Joseph P. Kalt, “What Can Tribes Do? Strategies and Institutions in American Indian
Economic Development,” in American Indian Manual and Handbook Series No. 4 (Los Angeles: University of
California at Los Angeles, 1992), 2-59.
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Crow Judicial Branch at a Glance

e Lack of formalized commercial codes to guide
Jjustices.

e Problematic separation between judicial and
other branches of government.

e Jurnisdictional challenges from the State of
Montana.

Article X of the Crow Constitution establishes the Tribal Judiciary. It calls for the creation .
of a Tribal Court, a Juvenile Court, and an Appellate Court. The Tribal Court deals with the bulk
of litigation on the reservation, including commercial disputes. Currently there are three judges
who hear most cases, and one special justice. Business cases are heard by the special justice who
is an attorney hired by contract. At this time the special justice is a non-tribal member. The
Juvenile Court deals with young offenders, and has one of the tribal justices specifically assigned
to adjudicate these cases. The Appellate Court hears cases on appeal from the lower Tribal
Courts, and is headed by an attorney on retainer from off the reservation. The current appellate
justice is a tribal member. As with other tribal court systems that receive funds from the US
government, the Crow Court is subject to review by the Bureau of Indian Affairs (BIA).*!

31 The PL 93-638 Crow Tribal Court Contract Review listed in the bibliography of this document is an example of
a BIA review. A copy of this report can be obtained by filing a Freedom of Information Act request with the
Billings Area Office of the BIA.
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Lack of Formalized Codes to Guide Justices

The jurisdiction of the Crow Courts is outlined in Article X, Section 2 of the Crow Constitution

as follows:

The jurisdiction of the Crow Tribe, pursuant to its inherent
authority, shall extend to all civil and criminal matters occurring
in the reservation or on lands in which the Tribe has a significant
interest, provided the exercise of Iribal authority remains
consistent with overriding interests of the Federal government.”

The overriding interests of the Federal government are
exemplified by the 1885 Major Crimes Act, enacted by the
United States Congress, whereby Indian courts cannot hear
cases involving seven prescribed “major crimes,” regardless
of the affiliation of litigants. Such cases must be heard in
Federal Court. However, following the landmark Supreme
Court ruling in National Farmers Union v. Crow Tribe
(1985) all other litigation originating in the Indian court
systems must exhaust all tribal remedies prior to entering
Federal Court.® This includes commercial litigation
involving Indian and non-Indian parties, which must
proceed through both the Lower Tribal Court and the Tribal
Appellate Court before being appealed to the Federal
District Court. (See figure on following page)

At present, justices look to “Crow tradition and
statute” in deciding cases, with heavy emphasis placed on
the Tribal Law & Order Code. In instances when Crow law
does not offer remedies, judges either fashion law or defer
to relevant State or Federal statute. In particular, there is no
formal set of laws or mechanisms which govern the
adjudication of commercial disputes, such as a CCC, on the
Crow reservation. Currently, judges occasionally defer to
the Montana State Commercial Code in resolving

commercial cases brought before them.

Lack of Formalized
Codes to Guide
Justices

« Justices rely on tradition and
Crow statute to resolve
disputes.

« No formal set of laws for
commercial disputes.

« Tribal judges informally
defer to Montana’s
commercial code.

32 Amendment to the Constitution and Bylaws of the Crow Tribal Council, March 14, 1991.

3 Emily Barker, “Point of Impact,” The American Lawyer, (January 1997).

3 Ibid. :
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No Separation Between Judicial and Other Branches

The Crow Tribal Judiciary, as established, is a separate
entity from both the executive and legislative branches of
government. Tribal judges are elected by the Council, and
they serve four year terms, thereby minimizing their
exposure to political pressures from administrations.
However, even with this built-in protection mechanism the
judiciary is still subject to constant political pressure. For
example, political interests worked to extend the terms of
then serving justices beyond the scheduled elections in
1995. The recent election in the fall of 1997 was the first
chance the Crow public had to place new judges into the
judiciary since 1991.%

Respect for the court system is prevalent within the
judiciary, but the importance of the courts is lost upon both
the general populace and the political powers on the
reservation. Court staff realize that they are not held in high
regard by the rest of the community, and this is often
discouraging to them. In addition, the justices recognize the
stability which the unusually long tenure of Madam Chair
Clara Nomee has afforded the Nation. However, the current
administration is known to interfere in the judicial process,
often reversing or ignoring judgments from the Tribal
Court.*

No Separaton |
Between Judicial and §
Other Branches

« The importance of the Court
is not well understood by the
general populace.

« Four-year terms designed to
ensure independence, but
justices are still subject to
political pressure.

*Bureau of Indian Affairs: Billings Branch Office, PL 93-638 Crow Tribal Court Contract Review (September

1997), p.3.

3 Interview with various sources, Crow Agency Montana, December 5, 1997.

B
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Jurisdictional Challenges

Every political action which weakens the courts becomes an
invitation for outsiders to attack the sovereignty of the
Tribe. Recent Supreme Court rulings such as Strate v. 4-1
Contractors may diminish the ability of Crow Courts to
adjudicate cases involving non-members.*” Outsiders with
vested interests in keeping the Crow in a state of disarray
take note of developments within the Crow judicial system.

Currently there is legislation being proposed in the US
Senate that could greatly diminish the jurisdiction of Indian
courts. Legislation sponsored by Senator Conrad Burns of
Montana would extend the civil jurisdiction of the State of
Montana to cover any, “civil causes of action involving any
non-Indian that arises within the exterior boundaries of the
reservation...”*® With regard to commercial disputes, if this
bill were signed into law, the State of Montana’s UCC
would govern a vast majority of transactions within the
reservation.

The Tribe’s adoption of its own comprehensive
CCC would serve as a preemptive strike, helping to thwart
this potent legislative onslaught. The poor state of judicial
affairs contrasts with the benefits which the Crow would
enjoy from a more credible and independent judiciary.*
Independent courts would strengthen the ability of the Tribe
to maintain legitimacy when confronted by outside legal
attacks.

%7 Barker, Op.Cit.

38 US Senator Conrad Burns (Republican). Discussion Draft of Senate Bill.
39 Interview with various sources, Crow Agency Montana, December 5, 1997.
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Jurisdictional
Challenges

N/

Crow

1

* Weak Courts = Outsider Attacks.
» CCC Thwarts Attacks.
» Independent Courts Bring Legitimacy.
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ANALYSIS OF
 ALTERNATIVES
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In order to asses the options available to the Crow, each of four alternatives will be evaluated in
light of the feasibility criteria outlined in this analysis. This comparison follows the general
discussion of each alternative below.

Alternative I: Going It Alone

There are many developments which point towards the
Tribe’s adoption of a Crow Commercial Code. The Tribe is
attempting to bolster economic development with a number
of initiatives, from land development to utility restructuring,
all of which would directly benefit from the existence of a
standardized compendium of commercial law. For example, . .
the CCC would be a beneficial document to turn to when GOlng it Alone

legal questions arise about retail wheeling of electricity by a § - :

Crow utility. It would also help structure the mechanism | f:r('c:’:nf::t‘egﬁggtii‘;eni:r:::work.
through which the Crow government can issue bonds to | Linking Crow computer system g
finance this and other projects. 0 ith egtemal cou rtps y 3

. Training existing court staff.

An additional developmental initiative is the
proposed Tribal Bank, to be located on the reservation. In

this case, the CCC is even more critical for several reasons. | Options for Enactment
Potential borrowers will want to see the CCC in place since J§f - Stand alone law, or
it will protect them from arbitrary confiscation of property # . Constitutional amendment.

by bank or Crow authorities. In addition, the Board of
Directors of the Tribal Bank will want a commercial code to
be in place, protecting the institution in case of borrower
defaults. The Crow Nation naturally wants its own bank to
have every chance at success. The existence of a profitable
bank will clearly align the interests of the Tribe with those
who support adoption and enforcement of the CCC.

Given the potential development projects being considered
by the Tribe, and the Crow history of self-reliance, the CCC could Going it Alone
be adopted and enforced completely on-reservation. This strategy, .
referred to as Going it Alone, would involve important institutional requires concrete steps

and legal changes. In particular, this method of adoption would to ensure the
require establishment of a Crow Filing Office, and consideration of enforceability of the
how the CCC will fit into the general body of law governing the Crow Commercial
Tribe. It is important to remember that regardless of how the Crow

choose to adopt the code, enforcement of the code is absolutely Code.

crucial. In order to instill confidence among outside lenders and
local Crow entrepreneurs, it is very important that the CCC be
enforced in the most unbiased and efficient manner possible.
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Establishment of a Crow Filing Office

Crow Country is not a “PL 280 Reservation” -- state law has no authority within its boundaries.
Therefore, some have suggested that an on-reservation filing office is the only option for the
Crow.* There is a history of official record keeping on the Crow reservation within the Crow
Courts. Liens and other filings could be signed by judges, as well as the purchaser and lender.
This would serve to enter the document into the Crow judicial system. In fact, the Crow used to
operate a similar registration system involving bank stipulations for livestock purchases by Crow
members from non-Indians.*!

The establishment of a Crow Filing Office would
require several things. For example, both lien filings and
searches must be computerized. In addition, the particular
computer system used by the on-reservation filing office
must be compatible with the network currently used to
perform lien searches off-reservation. The Tribe probably
has the capacity to do this. Several computer literate people
already work within the court system. Next, someone will
have to be trained to deal with the paperwork as liens are
filed. The very low volume of projected filings means that
the proposed filing office is nof an opportunity to spur
employment of tribal members. The role can be filled by an

Establishment of a Crow
Filing Office requires:

o Computerization of
paperwork.

Linking the Crow
computer system with
external courts.

e Training existing court

existing staff member, and will likely take only a few
minutes per week of actual work. The low volume of
expected filings also ensures that the office will be a money-
losing facility for the Tribe. The revenue generated by filings
is unlikely to even cover the cost of the computer resources
used to establish the office.

staff.

An additional concern arising from an independent filing office is related to the backlog of
legal filings noted during the latest court review performed by the BIA.*? Though new filings are
unlikely to generate significant amounts of paperwork, if the court is still buried under stacks of

other business it might not be able to track liens and other documents efficiently.

“ Interview with 107 Committee, Crow Agency Montana, December 5, 1997.
1 Ibid.
“2 Bureau of Indian Affairs: Billings Branch Office, Op Cit. p. 8.
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Options for Enactment
The Crow Commercial Code can be adopted using one of two methods. In both cases, the Crow

voting public must be extensively educated regarding the pros and cons of CCC adoption.

In the first scenario, the code can be adopted as a There are two methods
stand-alone set of laws designed to govern business activity . .
on the reservation. The Tribe currently has a Highway Code f or enacting the CCC.
which was adopted in this manner. Unfortunately the
Highway Code is seldom, if ever, enforced. Passage of the o Stand-alone law, or
Crow Commercial Code in this manner greatly increases the - o s
chances that the CCC will be put on a shelf in tribal ® Constitutional
headquarters and never looked at again. amendment.

On the other hand, the CCC could be enacted as an amendment to the Crow Constitution.
The Constitution is the one document that seems to carry the weight necessary to make
enforcement of the code a possibility. As a potential constitutional amendment, tribal members are
also more likely to be interested in learning about the CCC. The task of informing the Crow
public regarding the potential benefits of a commercial code will be more successful if the entire
population takes an active interest in understanding the implications of the CCC on reservation
life.

The Advantages of a CCC Amendment to the Constitution

Members of the 107 Committee and other Crow officials have emphasized the need to pass the
CCC as a constitutional amendment. There is a long history of failed and lax implementation of
previous tribal legislation. The key problem was that in each case laws were enacted, but never
enforced due to a lack of incorporation within the Constitution itself.

The most notable example is that of Resolution 78-06, passed in the late 1970s. This
resolution was a comprehensive and exhaustive management systems re-organization initiative,
designed to enhance the credibility and efficiency of tribal government. It created an extensive
management code which included detailed procedures for improving personnel, financial, and
property management within the tribal government. It also included major provisions detailing
severe punishment for government employees with regard to corruption and conflicts of interest.
The enforcement history of this Resolution is spotty at best. In 1989 the administration was found
to be in violation of Resolution 78-06 and its officials were eventually arrested and prosecuted.
However, for the most part, the main restructuring and re-organization components of the law,
and many of the anti-corruption provisions, have not been enforced by the authorities.
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The need to amend the Constitution in order to
guarantee compliance and enforcement of new legislation is
unique to the Crow style of government. As Bill Pease, the
Economic Development Planner stated, “You have to adopt
whatever law you are considering and then amend the
Constitution to give [the new law] teeth. That is the only
thing that gets [tribal officials’] attention.”*® Amending the
Constitution may bind officials within the judiciary and
executive branches, in a manner which is wholly different CCC Amendment
from when laws are adopted without constitutional

amendments. .
. Guarantees compliance and

If the Crow Trbe is to adopt and successfully enforcement,

enforce a CCC on their reservation, a constitutional
amendment must be considered. This may take two forms.
It may be sufficient to adopt an amendment with explicit
language regarding the enforcement of the CCC. Such an
enforcement clause would require that the CCC be honored
by the courts, with support and recognition of dispute
settlements and court judgments by other branches of Crow
government. Alternatively, it may be necessary to actually
amend the Constitution to include the CCC in its entirety. A
comprehensive amendment of this sort, through physical
inclusion of the code’s detailed provisions, would also
ensure that the CCC is properly recognized and enforced by
the relevant on-reservation authorities.

. Eliminates ambiguity.

. Reduces the potential for
discretionary abuse of the
laws.

Enforcement Clause vs. Comprehensive Amendment

Adopting an enforcement clause into the Constitution is not without precedent. Article X
established the Crow Judiciary as a separate, independent branch of the government. However,
explicit language detailing how the Tribe will implement an independent judiciary, including
provisions detailing removal and censure, is left out of this amendment. Given current scrutiny of
the Crow court system, it is clear that the underlying legislative framework for establishing
judicial independence has not been properly enforced.

In light of this, a comprehensive amendment presents several key advantages. As a legal
document governing many potential business situations, a CCC provides explicit and detailed
language to guide policymakers and enforcement authorities. Including the entire document in the
Crow Constitution will thus eliminate any potential ambiguities regarding the CCC’s prescriptions
on any commercial situation. In addition, full inclusion in the Constitution will reduce the potential
for discretionary abuse of the laws governing business activity on the reservation. This will
enhance private sector confidence regarding the on-reservation business environment.

“3 Bill Pease, Economic Development Planner & Member of the 107 Committee, Interview with authors, Crow
Agency Montana, December 5, 1997.

42

aawow e Sovereigniv e Baawow e Sovereigniv «

« Baawow « Sovercionty « Baawow « Sovereioniv « B




Rather than attempt to adopt and implement a CCC completely on their own, the Crow might
want to pursue cooperative adoption as an interim step towards establishing completely
independent CCC-enforcement institutions. There are two methods to accomplish this. First, the
Crow could enter into an inter-tribal agreement with other tribes in Montana. The members could
then share start-up costs and operating expenses. Second, the Crow could enter into an interim
Memorandum of Understanding (MOU) with either the State or the County to utilize their
systems while the Crow build capacity for commercial code enforcement.

Alternative II: Inter-Tribal Filing Office
The Crow could pursue a strategy whereby they adopt their
own commercial code, while entering into a treaty with
other tribes in Montana to finance and create a multilateral
commercial code enforcement office. An inter-tribal office,
recognized by relevant state and county governments,
would be a place where liens and other commercial code-
related documents involving Montana Indians could be filed
and registered. This would reduce some of the large start-up
costs (incurred in starting a Crow Filing Office) by
spreading them across several tribes, including expenses for
computer and technological upgrading, records transfer and
duplication from state and county offices, and personnel
training. In addition, the Crow could benefit from the
expertise of other tribes who have experience with
commercial code related functions.

In light of the poor working relationships among the
Montana tribes, such a cooperative endeavor may be
difficult to achieve. Cooperative organizations have existed
in the past, such as the Native American Manufacturing
Association, but their operations were plagued by infighting
and disagreement.* Currently it takes a crisis situation to
unite the tribes. Recent legislative attacks on the judicial
sovereignty of all of the tribes in Montana might serve to
unite the Crow with other tribes. Cooperative Adoption of a
CCC would help the Crow and their allies wage a
counterattack against any attempt to take away jurisdiction
of commercial cases from on-reservation courts. In addition,
if the Crow organize an inter-tribal office and lead a legal
counterattack against the State, this would be an excellent
exercise of their sovereign powers.

“ Interview with various sources, Billings Montana, December 5, 1997.
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Alternative Il:
Inter-Tribal Filing Office

« Participating tribes share
start-up and training costs.

« May be difficult to make
treaty with other Montana
tribes.
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Alternative IIl: MOU with State Agencies
As the Crow move towards independent operation of a
filing office, CCC adoption and enforcement need not be
delayed. Through an MOU, the Crow can continue to defer
to State and County filings, albeit in a more formal context
than is currently done. This MOU would bind the Crow
Tribe and the relevant State and County governments,
stipulating that for a fixed time period the Crow Court
would recognize and honor liens and other documents filed
off-reservation involving tribal members, their businesses,
and public enterprises.

An MOU is necessary since Crow Country is not a
280-Reservation. As with the Inter-tribal arrangement
mentioned above, this MOU-based strategy will save the
Tribe the effort of establishing and integrating computer
systems. It will also save the Crow money which would
likely be lost from immediately operating their own filing
office. Furthermore, even if the Tribe established its own
office, many people are likely to continue to file liens and
other documents as they do now, in either State or County
court. An MOU could stipulate that the Crow retain the
option to start-up their own lien office in the future, once
they accrue the necessary institutional capacity.

Entering into an MOU might be an extremely
difficult proposition. Legislative action might have to be
taken within the Montana Legislature. The acrimonious
relationship between the Crow Nation and the State of
Montana might make this an impossible compromise.
However, if an agreement could be reached on this issue, it
would provide the Tribe with a strong argument for
maintaining its jurisdiction over cases heard in Crow Court.
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| . Allows for immediate

implementation and
enforcement of CCC.

« Utilize existing State system.

« Crow build capacity to start
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Alternative IV: No Adoption of a CCC

The Tribe does not necessarily have to adopt a Crow
Commercial Code. Some respected members of the Tribe
feel that the adoption of yet another Western-style legal
document will further erode the integrity of the Crow
Nation. For some Crow people, the Uniform Commercial
Code is analogous to the IRA Constitutions adopted by
other tribes in the 1930s. The Crow formed their own, non-
IRA, constitution. This independent thinking has helped the
Crow proudly enter the modern age on their own terms.
Similarly, some Crow perceive the UCC as a concession to
the desires of outside bankers, effectively limiting
sovereignty.

What of the several successful Indian nations that
have chosen to not adopt UCCs? Their successes have
depended on other factors which are absent at Crow. For
example, the Flathead reservation in Montana does not have
a formal UCC. Instead, they defer to state code in
adjudicating commercial disputes. This is made possible by
the concurrent jurisdiction provisions afforded to them in
their constitution. This tribe has been noted for its
successful development of an indigenous private sector.
This activity has been bolstered by the Flathead court
system’s operation within a stable set of laws. It has not
mattered whether the laws were generated by the State of
Montana or by the Flathead legislature: the important point
is that the rules have been fairly applied to all (Indian and
non-Indian) business activity within their reservation.

Another example is the Mississippi Choctaw, who do not
operate under a commercial code at this time. During
commercial disputes the Choctaw also defer to state code.
This tribe is noted for a number of major industrial and
manufacturing joint ventures on the reservation, and are
frequently cited as one of the largest employers in the entire
state of Mississippi.*

e s o a0 30

Alternative IV:
No Adoption of a CCC

« Saves Crow Resources.

« Successful tribes w/o
commercial codes have a
reputation for enforcing
rules. They rely on State
codes.

« No CCC makes it difficult to
build a business-friendly
environment.

Neither the Mississippi
Choctaw nor the Montana
Flathead operate under their
own commercial codes. They
both rely on state codes, and
are commercially successful.

Their success is based not on
a code, but on enforcement of
rules.

“ The Choctaw are currently considering whether or not to adopt a formal commercial code, thereby ending

their current reliance on State and Federal law in this area.
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In both the Flathead and Choctaw cases, businesspeople (tribal and non-tribal) face a
stable institutional environment perceived as having a fair and effective dispute resolution system.
Both tribes enforce existing rules consistently, boosting the confidence of outside investors,
financial institutions, and indigenous entrepreneurs. This business-friendly environment has been
crucial for their economic development successes. Therefore, if the Crow decide to not adopt a
commercial code, they will still need to build institutional stability. Additionally, they will need to
ensure that outsiders perceive their court system as fair and efficient. This is a formidable task
given the current reputation of the Crow Courts as biased and ineffective. Therefore, this option
may result in the standardization of the current Crow practice of informally deferring to UCC-
related documents filed outside the reservation.

Enforcement is Key

All of this emphasizes the fact that adoption of the code is not the crucial issue: enforcement is.
The same elements of reform which would facilitate enforcement of a CCC are still necessary if
the Tribe opts to proceed without one. Specifically, the Crow will need to address the deficiencies
that exist within their judicial system, most of which stem from the current lack of judicial
independence. Therefore, not adopting a CCC does not mitigate the need to restructure both the
functioning of the judicial branch and the role of the administration in business development.

On the other hand, creating, adopting, and enforcing a Crow Commercial Code would be
an exercise of sovereignty. Unlike the IRA constitutions and other externally generated
legislation, the CCC can bring direct benefits to the Tribe if enforced properly. Through codifying
the “rules of engagement for dealing with the outside world,”* the CCC allows the Crow to
define these rules before they are imposed on them by outsiders.

“6 William Walks Along, Chairman of Northern Cheyenne Tribe of Indians & Member of Economic Development
Committee, Interview with authors, Lame Deer Montana, December 6, 1997.
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Criteria to Evaluate
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Political Feasibility

. Method of enactment?
. Potential political constraints?

Administrative Feasibility

. Capacity for implementation?
. Evaluation mechanism/body?
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Criteria to Evaluate Alternatives

The alternatives available to the Crow leadership must be evaluated against a consistent and
logical set of objectives. In assessing the relative strengths and weaknesses of the options
presented in this analysis, we will make use of the following feasibility criteria:

Is the proposal financially self sustaining?

Financial feasibility is an important test for any proposed policy innovation. However, if an
alternative under consideration does not generate enough revenue to pay for itself, the Crow may
determine that the project is still viable for non-financial reasons. For example, funds could be
diverted from another source if the Crow determine that the alternative being considered is still
worthwhile.

What is the budgetary impact on the common Crow?

Policy changes no doubt involve expenditures from the tribal budget. If such expenditures shift
considerable sums of money from existing governmental services, this may affect the day to day
lives of the population.

How should the proposed legislation fit into the existing body of law?

Evaluation of major policy changes must include an assessment of constitutional issues. In some
cases it may be appropriate to amend the Crow Constitution, while minor changes need only be
enacted as stand-alone legislation. This legislation should not violate the intent of the
Constitution.

What are the potential political constraints?

Any new policy or law threatens to alter the existing political status quo. Oftentimes various
stakeholders have a vested interest in thwarting change. The assessment of a new policy must take
into consideration political barriers that will be erected by such groups.
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What is the level of capacity for implementation?
The capabilities of the staff who will be in charge of the implementation and enforcement of the

proposed policy must also be evaluated. Any deficiency in skill or expertise must be addressed,
otherwise the viability of the proposal will suffer. Sufficient thought must be given to the types of
technologies and processes which will be involved.

Who will be available to evaluate progress? ,
Third party evaluation of the implementation of a policy should ensure that reasonable progress is

made.

DI

Finally, an evaluation of the proposed policy should include consideration of the immediate
impacts of enactment, as well as long run effects. Short term costs might be outweighed by
potential long term benefits. Institutional developments often influence the path of economic
growth over time.
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Feasibility of Alternatives

Presented below are summary pages of the evaluation of alternatives, as measured against the four
feasibility criteria outlined on the previous page. For a detailed discussion of the pros and cons of
each alternative, as they relate to the different criteria, see the Appendices.
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Alternatives

Going it Alone

. Large start-up costs.

. Not financially self sustaining.

. Spending from general revenues.

Inter-Tribal
. Cost sharing.
. Small budgetary impact.

MOU with State
. Delays start-up costs.
. Small budgetary impact.

No Adoption of a CCC

. No new spending.
. Other reforms still drain funds.
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Political Feasibility of
Alternatives

Going it Alone
. Path to self determination.
. Enhances sovereignty.

Inter-Tribal
reaty with Montana tribes.
ifficult working relationships.

MOU with State

reaty with State.

oncerns over conceding
sovereignty.

No Adoption of a CCC
. Judicial reform necessary w/o CCC.
. Political support for judicial reform.
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Going it Alone

. Lack of judicial independence.

. Major staff training needs.

« No third party to evaluate progress.

Inter-Tribal
. Sharing of expertise.
. Does not address capacity issues.

MOU with State

. Access existing state systems.

. Build capacity for Crow Filing Office.
. State & County officials help monitor.
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. Does not address capacity problems.
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oing it Alone |
. No immediate benefits.
. Positive developments in long-term.
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Inter-Tribal
. Few immediate benefits.

. Builds long-term relationships with
other tribes.

MOU with State

. Short-term cost savings &
advantages.

. Significant long-term benefits.

SRR

S

SINSARE

S

AR

RO PN NN OO N OO £ L L L8 E PP LI OO 8555 e

D A AR AR AR SR /Z- AR AR AR AT ER a/.h'.utl/ff/' %% /.‘.‘(’/. LR 47 & ST RN 1/."»))/&11.— R AR AR AR R R 4//”“///
s : ey i
R s Lo ST L L LT e s -«'//«",-‘/ui'u.vuu.au/., T et
R e e 2 3 A KA 5 b et s isiidtastanasas

T T 2 RIS TIRISERIRY: PR TR T
8534223 Bess LIRS SIIIaasITess s %
S5ass S5rast: ILlasiasliinss: Goses SILae ity
B A A A AR LA AN A Ao % osis

Sovercigntv « Baawow e Sovereionty « Baawow overcignty « Baawow e Sovereigntv e

53




Summary of the Analysis of Alternatives

Going it Alone

Going it Alone appears to be a strategy which may incur many short term financial and political
costs, but will bring many long term institutional and economic benefits to the Crow. Of the four
selection criteria, this strategy fails the administrative feasibility test. While Going it Alone is an
admirable path to follow, there are considerable administrative and institutional constraints which
must be dealt with up front. In particular, gaps in administrative capacity must be addressed. This
may imply that embarking on an intermediate strategy might be more immediately effective.

Inter-Tribal Filing Office

The intermediate strategies are not without their disadvantages. In particular, the inter-tribal filing
office approach may not be effective at all. While it does offer some financial and operational
benefits, a myriad of political and administrative complexities outweigh these benefits. However,
this option is still an example of how the Crow can utilize their sovereign treaty-making powers to
defend the jurisdiction of their courts over commercial cases.

MOU with State

This brings us to the strategy of Cooperative Adoption Through an MOU with the State of
Montana. With this option the Crow will be well positioned to operate their own filing office,
after they develop the requisite capabilities. Based on the above-mentioned analysis, the MOU
strategy offers several advantages, primarily financial and administrative. In addition, it will bring
the Crow many short term benefits which will facilitate realization of their long term institutional
objectives. The major drawback concerns the political feasibility of dealing with an often hostile
state government. Since there might be troubling questions regarding concessions of sovereignty,
entering into discussion with State authorities can fuel opposition Crow political factions.
However, the Crow stand to benefit significantly from a well crafted MOU on commercial dispute
resolution, particularly one which allows for a transfer of technical and administrative skills to
government staff over a set period of time. Thus, the MOU strategy should be looked at as an
interim step: as the Crow develop their institutional capacity to enforce a commercial code, the
Going it Alone strategy becomes more feasible.

No Adoption of CCC

Finally, if the Crow were to not adopt the CCC, there are still several critical issues which they
must resolve in order to further their economic development objectives. In particular, the Crow’s
administrative environment will still need to be reformed through a strengthened judiciary,
increased efficiency within the courts, and the separation of politics from business activities. The
CCC adoption process could provide the necessary impetus for such reform efforts. Without this
impetus it will be more difficult for the Crow to build a stable, business friendly, institutional
environment. The major downside of the No Adoption strategy is that it does not address these
institutional deficiencies. The Crow will still experience problems in attracting outside investment
and loan capital, and in progressing with their economic development initiatives, such as the
Tribal Bank.
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RECOMMENDATION

*Going It Alonex
by way of

Cooperative
Adoption Through
MOU with State

From the preceding analysis, it is clear that enforcement of the Crow Commercial Code (CCC)
will be the key to unlocking the future economic development potential of the Crow. Therefore,
any action taken must address the Crow’s capacity for enforcing a comprehensive commercial
legal framework. In light of this challenge, the Crow Tribe should consider an integrated strategy:
Cooperative Adoption through an MOU as a means to eventually Going It Alone. Through this
sequenced and combined approach, the Crow will develop the capacity to effectively run a self-
sustaining commercial code enforcement system on-reservation. While this recommendation will
initially involve an MOU with outside entities, it is still sovereignty-enhancing. Initiating this
process allows the Crow to take charge of the business regulatory environment on their lands,
rather than passively reacting to outside developments.

The following is a step-by-step guide for adopting and implementing the Crow
Commercial Code through this integrated approach. Note that special attention has been focused
on establishing a monitoring agency which it is hoped will operate in an unbiased and apolitical
manner. As the Crow progress through this series of milestones, they will develop sufficient
capacity to transition from the MOU-Based Adoption strategy into the Going It Alone strategy,
eventually creating an independent Crow Filing Office.
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Milestones of Implementation

O

Establish
Corporation
Commission

The lack of an independent monitoring body on-reservation prevents unbiased
evaluation of progress on policy implementation. If the CCC is to play an integral
role in furthering economic development, such a body will be necessary.

Historically, the Crow have benefited from apolitical, third parties, who were
instrumental in enforcing compliance with the law, such as the warrior societies and
the Council of Clans. With regard to the necessary steps for CCC adoption,
enforcement, and compliance, perhaps such models from the past can be useful.

The Corporation Commission would be charged with oversight of the steps
required to effectively implement a Crow Commercial Code. As in the models of
old, the Commission should consist of equal representation from all clans or
districts, whichever entity the Crow feel is more appropriate. By having
representation from all factions, impartiality will be ensured.

Establishment of this body as the initial step in the CCC adoption process will
allow the members of the Corporation Commission to begin overseeing the
subsequent steps immediately.

Earmark
Training Funds
for Tribal Courts

The budgeting process must be altered to allow the relevant judicial members
adequate access to training. This training is important if the Crow are to eventually
start their own filing office. The judicial branch should be given discretion over the
use of training funds, subject to review by the Corporation Commission.

Draftnthe CCC

The Crow have access to experienced legal counsel. This includes both the Special
Justice and the Appellate Court Justice within the Crow Courts, and outside
attorneys employed by the Tribe. The Crow should solicit the advice and services of
these legal experts in drafting a CCC which will simultaneously stimulate a business-
friendly environment and protect the needs of the Crow Nation.

Several draft commercial codes specifically written to address transactions in
Indian Country are available for review. The United States Uniform Commercial
Code could be the model upon which the Crow base their commercial statutes. Once
again, the CCC will have to include provisions which meet the specific needs of the
developing on-reservation business community.

All underlying work, including drafts, notes, and discussions about the language
and intent of the code must be maintained by the Corporation Commission.
Following adoption, the collected files should be available to the Crow Court so that

| interpretation of the laws can be informed by the original intent of the authors.

As the commercial needs and types of transactions in Crow Country change, the
Corporation Commission should for assess the need for CCC revision. They should
also initiate the amendment and redraft process when necessary.
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Milestones of Implementation (cont.)

O

Negotiate Interim
MOU with State

Though it is not a perfect solution, an MOU will be necessary until the Crow build
institutional capacity and transaction volume to a level that will support an
independent filing office. As mentioned earlier, this action is an exercise, not an
abdication, of sovereignty. The Crow are taking a positive step to build their
capacity for implementing their own commercial code enforcement system in the
near future. The MOU should be written with a specific expiration date upon which
the Crow will begin independent administration of commercial code-related
functions.

The Tribal Council, the Chair, and the Corporation Commission must engage the
relevant state officials in Helena. During the course of the interim period, the
Corporation Commission must work with the Tribal Judiciary to hasten development
of the Crow Filing Office. Such a move is critical if the Crow want to eventually
embark on the Going it Alone strategy.

The Crow should simultaneously draft the CCC while they enter MOU
negotiations with relevant external agencies. Since negotiation may be a lengthy
process, the Crow do not want to delay subsequent implementation steps while
waiting for the MOU to be finalized.

Educate Voters
and Hold Public

Hearings

As a potential constitutional amendment, the CCC is likely to generate significant
amounts of interest among the voting public. Commercial codes are highly technical
legal documents, often unfamiliar to people both on and off the reservation. Yet, in
order for the CCC to pass political muster, the Crow public must see the benefits of
having such a standardized set of business law. This task will be difficult given the
conflicting and contradictory notions of the impact a commercial code will have on
tribal life. A primary concern in the minds of many Crow people is that adoption of
the code will sacrifice sovereignty.

This educational effort should begin as both the drafting process and the MOU
negotiations near completion. In addition, the Corporation Commission should hold
public hearings on the CCC, thereby allowing them to incorporate feedback from
interested tribal members into the document.

The Corporation Commission must work with the Chair, the Tribal Council, the
Tribal Judiciary, and Little Bighorn College to develop a comprehensive public
education and outreach campaign on the benefits of a CCC. In doing so, members of
the Crow business community should be consulted. The educational program must
begin sufficiently before the vote on amending the CCC to the Crow Constitution.

Adopt CCC as a
Comprehensive
Constitutional
Amendment

The Corporation Commission will face significant challenges to ensure a timely
vote on CCC adoption. However, the steps outlined to this point should lay the
groundwork for successful adoption and implementation. The Commission must pay
careful attention to the constitutionally-mandated procedures under which a
proposed amendment can be brought to a vote. This is very important so that the
CCC adoption process is not challenged on legal technicality.
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Milestones of Implementation (cont.)

Build Capacity Passage of the CCC into law, and the signing of an MOU, does not bring an end to
O | for Going It Alone | the monitoring process. In particular, the Corporation Commission must
continuously evaluate progress made towards the establishment of the Crow Filing
Office. The Corporation Commission should also recommend when the Tribe has
reached the appropriate stage to create an independent enforcement authority on-
reservation.
Establish A separate system should be maintained to house all court documentation of cases
O | Commercial Case | heard in Crow Court under the CCC. This will help in setting precedents for use in
Record within later hearings. Finding information on commercial cases and how the court
Tribal Court interpreted the CCC will be much easier with a centralized document area.
Eventually these documents will be maintained in the Crow Filing Office.
Adjudicate Unlike other types of development activities, the act of implementing the Crow
O | Commercial Commercial Code is largely accomplished through consistent and fair application of
Cases under CCC | the law to cases heard before the Court. This is important in establishing the Crow

Court as a viable commercial dispute resolution body.
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The CCC Audit Process

O

Audit CCC
Progress Annually

An annual audit of the CCC implementation process within the courts must be
performed by the Corporation Commission, in conjunction with legal counsel. The
Commission will review all cases heard under the CCC over the course of the
previous year. The purpose is to provide a regular review of commercial dispute
practices in Crow Country.

Conduct Annual
Training
Conference

In order to keep the Crow judiciary abreast of new developments in commercial
case law, an annual conference would be appropriate. Expert commercial lawyers
from around the country can be invited to conduct legal seminars for the attendees
which would include Crow justices and representatives from other tribal courts. A
training conference held in Crow Agency would allow the Crow to demonstrate
their emerging expertise in commercial law.

In addition, this annual training conference could be held immediately before Crow
Fair in August. This would allow attendees to see all aspects of the modern Crow
reservation, from its cultural heritage to its innovative legal and commercial
environment. We realize that this may be difficult due to the hectic activity in
preparation for Crow Fair, but such timing would be advantageous.

Publish Audit
Findings

The Corporation Commission’s findings will be instrumental in helping the Tribe
adapt to new developments in commercial case law. These findings will be published
in an annual report entitled, Crow Commercial Case Resolution: The Year in
Review.

The publication could include:

e The audit review of cases heard over the previous year in Crow Court;
e A survey of proceedings from other tribal courts who operate under UCCs;
e Summaries of the events held at the annual training conference.

These reports should be made public and widely disseminated both on and off-
reservation, thereby helping build investor and business confidence. Other tribes will
learn from these reports when they restructure their commercial case practices.
Thus, the Crow Courts will become specialists on commercial law in Indian
Country.

With their long-term involvement in the commercial code implementation process,
members of the Corporation Commission will become knowledgeable on a wide range of issues
affecting the local business community and the interests of outside investors. Thus, as time
progresses, the Commission will become a valuable resource for both Crow and non-Crow
entrepreneurs who want to start-up or expand their operations within Crow Country. In addition
to its monitoring role, the Commission could simultaneously serve as an advisory group and an
advocacy organization for businesses.
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CONCLUSION
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Given the current development priorities of the Crow government, and the needs of its emergent
business class, the Crow should take steps to draft and adopt a CCC. In order to realize the
benefits of a commercial code the Tribe must also take action to develop the necessary
enforcement capacity, even if this includes a temporary working relationship with outside legal
entities. Once adopted, proper enforcement of the CCC will aid the Crow Tribe in achieving
several related objectives:

e First, CCC enforcement will be critical if and when the Crow Tribe opens its own bank.
Unbiased application of the CCC willserve to strengthen the bank’s authority in terms of its
own lending operations.

e Second, successful CCC enforcement will aid both Crow public enterprises, and individual
Crow, in obtaining commercial financing from off-reservation banking institutions and
investors. By officially affording lenders recourse in the courts, the CCC acts to reduce the
risks often associated with lending on the reservation.

e Third, it will help establish the Crow Tribal Court as a court of record. This will mitigate
negative perceptions of the on-reservation system among County, State and Federal legal
authorities, as well as outside commercial interests.

o Finally, by standardizing the rules through which all parties interact with outside commercial
interests, the CCC will augment -- not diminish -- the Nation’s sovereignty.

The CCC is a Tool of Sovereignty. This is particularly important given the ever-shifting
Congressional mood towards Indian nationhood. If the Crow take positive steps towards
regulating the business environment in,Crow Country they will demonstrate vigilance in
protecting their sovereign status. Adoption and proper enforcement of the Crow Commercial
Code are fundamental decisions that transcend mere business considerations. By making the rules
of the game, rather than having the rules imposed on them by others, the Tribe will effectively
defend the Crow way of life.

In closing, perhaps a few words from someone whose career revolves around the state of
affairs in Crow Country would be appropriate:

It would be nice if I had more law.

Judge Arneson®’

47 Barker, Op.Cit. At the time of this quote, Judge Ameson was speaking of the lack of legal statute available for
his consideration as he oversaw the most important jury case yet heard in the Crow Courts.
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Feasibility of Alternatives
The Crow Constitution
Northern Cheyenne Tribe’s Separation of Powers Ordinance



endix A: Feasibilitv of Alternatives



Sam—

Alternative Analysis of Financial Feasibility

Going it Alone Is the proposal financially self sustaining?
Given the small number of revenue generating filings on the reservation, a Crow Filing Office
would most likely not be financially self-sustaining. Note that establishing this office requires
expenditures on:
e computer systems;
e staff training;
¢ linking the Crow system with those of other courts.
If the Tribe establishes a Crow Filing Office, filing fee revenues will be supplemented with
money from the general operating budget.
What is the budgetary impact on the common Crow?
Since general revenues will be needed to operate a filing office, other programs enjoyed by the
Crow population might have to be scaled back. Of course, the degree of cutbacks depends on
the level of funding necessary to start-up and manage an on-reservation filing office and
enforcement system.

Alternative Analysis of Financial Feasibility

Inter-Tribal Filing | Is the proposal financially self sustaining?

Office An inter-tribal filing agency would bring financial benefits through sharing the start-up,

operating, and training costs among member tribes.

What is the budgetary impact on the common Crow?

With costs being spread across tribes, few funds from the Crow’s general revenues will be
required. This will probably not significantly affect the provision of existing services to the
Crow population.




Alternative

Analysis of Financial Feasibility

MOU with State
Agencies

Is the proposal financially self sustaining?

Entering into an MOU with state or county authorities would allow the Tribe to pursue
immediate enactment of the CCC, without having to expend tribal resources up front. The
Crow could simply access the existing state and county system. The MOU can be craftedin a
manner that allows the Crow to determine when they should establish a Crow Filing Office.

What is the budgetary impact on the common Crow?
Since general revenues are unlikely to be required for enactment of an MOU, the budgets of
other programs enjoyed by the Crow population are protected.

Alternative

Analysis of Financial Feasibility

No Adoption

Is the proposal financially self sustaining?
Obviously, doing nothing will require no new spending by tribal administrators.

What is the budgetary impact on the common Crow?

The Crow will still need to institute broad reforms to improve their commercial climate. These
reforms will definitely affect on the budget. For example, upgrading judicial staff traning
would involve earmarking funds for expenditure by the judiciary, rather than the current
appropriations system. This does not necessarily have to affect the overall budget needs of the
courts, but merely the manner in which funds are delivered for use by the judiciary. Other
reforms undertaken may also have similar budgetary impacts.




Alternative

Analysis of Political Feasibility

Going it Alone

How should the proposed legislation fit into the existing body of law?

This strategy would potentially involve the enactment of comprehensive and sweeping
legislation. This legislation can be adopted as a stand alone law, or as a constitutional
amendment. There are two options for fitting the CCC into the Constitution:

¢ an enforcement clause, or

e acomprehensive amendment.

What are the potential political constraints?
Most members of the tribal administration are disposed to adopt a CCC. The Going it
Alone strategy has political advantages in that it strongly advances the laudable goals of
independent action and tribal sovereignty. This could be a useful argument for convincing
opposition groups that the CCC is beneficial.

Alternative

Analysis of Political Feasibility

Inter-Tribal Filing
Office

How should the proposed legislation fit into the existing body of law?

In addition to deciding how the CCC will fit into the existing body of law, this option
would necessitate the Crow entering a treaty with participating tribes. The tribes located
near Crow Country are not known for working together very well. However, the recent
attack on tribal judicial sovereignty initiated by Senator Conrad Burns might provide the
necessary impetus to allow them to enter into such an agreement.

What are the potential political constraints?

Given the poor working relationships between the Crow and other tribes in Montana, this
option might be unpopular with the Tribal Council. However, if seen as an act of sovereign
initiative, perhaps the Crow population would support this strategy.




Alternative Analysis of Political Feasibility

MOU with State How should the proposed legislation fit into the existing body of law?

Agencies Much like the inter-tribal strategy, cooperative adoption through an MOU would involve
dealing with outsiders. In this case, a treaty would have to be entered into with the Montana
legislature. The hostile nature of the Crow-Montana relationship makes this a difficult
proposition.

What are the potential political constraints?

Internal opposmon to an MOU with the State might be especially fierce, since
compromlsmg with outsiders is often seen as a relinquishment of tribal sovereignty.
However, if carefully crafted, an MOU could protect the autonomy of the Crow, while
simultaneously allowing them to proceed with adoption of the CCC.

Alternative Analysis of Political Feasibility

No Adoption How should the proposed legislation fit into the existing body of law?

Reform of systems like the judicial branch could be accomplished through legislative
action. As discussed earlier, directly amending the Crow Constitution might be the only
way to ensure the effectiveness of such reforms.

What are the potential political constraints?

Enacting a CCC is a real chance to demonstrate political vision, but few are likely to
complain if the status quo is simply maintained. Those who are against a CCC might favor
the status quo since it would not diminish Crow sovereignty through adopting a Western-
model.




Alternative

Analysis of Administrative Feasibility

Going it Alone

What is the level of capacity for implementation?

Implementation and enforcement of the code hinges primarily upon the capabilities of key

personnel. At present there are issues of concern regarding staff capacity:

e The court does not operate with sufficient independence to effectively and fairly enforce
the provisions of a CCC;

e Ifthe Crow had an enduring, apolitical civil service, then this body could see enactment of
the CCC to completion even in the event of regime change;

¢ Finally, the lack of experience of the court staff regarding filings will need to be overcome
through intensive training.

Who will be available to evaluate progress?

Currently there is no unbiased third party that can be relied upon to evaluate progress towards

CCC enforcement. This includes making sure that the CCC is not used to discriminate against

those parties not politically well connected.

Alternative

Analysis of Administrative Feasibility

Inter-Tribal Filing
Office

What is the level of capacity for implementation?

Inter-tribal cooperation brings one benefit to the Crow. It will allow for the sharing of

expertise between employees of the judicial and executive branches of participating tribes.

This will help the Crow build capacity. However, there are some administrative problems

associated with this option:

e The exact location of the office might be an issue of contention,

¢ Crow staffing capacity still needs to be addressed;

e The lack of judicial independence on the Crow reservation, and its impact on business
confidence, is not resolved.

Who will be available to evaluate progress?

Treaty provisions could specify the creation of an Inter-Tribal Commercial Code Oversight
Board:

e  Membership would include appointees from all participating tribes;

e The Board could ensure progress on commercial code adoption and implementation.
Unanswered questions regarding this Board include:

e How would such an extra-Crow body operate without impinging on Crow sovereignty?

e What enforcement authority would such a Board be given?




Alternative Analysis of Administrative Feasibility

MOU with State What is the level of capacity for implementation?

Agencies This option would bypass some of the capacity issues within the current Crow judicial and
executive branches, since existing State and County filing systems will be used. If the Crow
subsequently decide to start their own office, the experience gained during the interim period
will boost Crow capacity for implementation.

Who will be available to evaluate progress?

If the MOU strategy is chosen, State and County officials will likely monitor the efficiency of
commercial code related tasks. Due to the potentially biased nature of such monitoring, the
Crow will need to establish an independent on-reservation body to evaluate CCC
implementation. This body should be named the Corporation Commission to denote its pro-
business orientation.

Alternative Analysis of Administrative Feasibility

No Adoption What is the level of capacity for implementation?

If the Crow want to strengthen commercial infrastructure without adopting the CCC, there is
still a need for comprehensive reforms. These include:

o Strengthening independence of judiciary, and increasing efficiency within the court system;
e  Separating politics from business activities.

Who will be available to evaluate progress?
There is currently no third party evaluation system which could ensure that such instrtutional
reforms are carried out.




Alternative

Analysis of Short Term vs. Long Term Economic Impacts

Going it Alone

Short term impacts:

Until a filing office is established, the Crow Tribe may have to defer adoption of
CCC;

Low number of new filings and registrations will result in a loss of money by the
Crow Filing Office, once it is operational;

Political opposition to adoption might be problematic;

Few benefits will be immediately apparent, especially to the general population.

Long term impacts:

Standardizes the laws governing businesses and government on the reservation;
Allows for the setting of precedents in handling commercial cases in Crow Country,
Establishes Crow Court as a respected institution both on and off the reservation;
Guides tribal administration in management of its many development projects;
Lays foundation for private sector development on the reservation.

Alternative

Analysis of Short Term vs. Long Term Economic Impacts

Inter-Tribal Filing
Office

Short term impacts:

Sharing of costs and operating expenses saves Crow money otherwise lost from the
low number of document fillings;

Political opposition to the treaty might be fierce given history of poor inter-tribal
relations;

Few benefits will be immediately apparent, especially to the general population.

Long term impacts:

Improves inter-tribal relationships;

Allows for sharing of expertise and experience among judicial and executive
employees of participating tribes;

Helps the Crow Court in setting precedent in handling commercial cases in Crow
Country;

Establishes Crow Court as a respected institution both on and off the reservation;
Guides tribal administration in management of its many development projects;

Lays foundation for private sector development on the reservation.




Alternative

Analysis of Short Term vs. Long Term Economic Impacts

MOU with State
Agencies

Short term impacts:

CCC can be adopted immediately, without waiting for the establishment of a filing
agency,

Through accessing the existing Montana State system, the Tribe will not immediately
incur start-up costs for the new Crow Filing Office;

Political opposition to the MOU likely to be fierce;

Few benefits will be immediately apparent, especially to the general population.

- Long term impacts:

Improves the Crow-Montana working relationship;

Standardizes the laws governing business and government on the reservation;
Allows for the setting of precedents in handling commercial cases in Crow Country;
Establishes Crow Court as a respected institution both on and off the reservation;
Guides tribal administration in management of its many development projects;

Lays foundation for private sector development on the reservation.

Alternative

Analysis of Short Term vs. Long Term Economic Impacts

No Adoption

Short term impacts:

Continued problems gaining access to outside investment and loan capital;

Does not address the immediate threat posed by Senator Conrad Bumns who is
attempting to limit jurisdiction of tribal courts;

Makes it more difficult for the Tribe to progress with development of Crow bank.

Long term impacts:

Leaves the Tribe on a poor long-term growth path;

Business confidence will not be built up, adversely affecting future economic
development projects;

Crow Courts rulings, particularly on commercial issues, will not be recognized
outside the boundaries of the reservation.
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The Crow Tribe,cf Indians, in an effort to enforce the respect
cf their basic human, cons<itutional and treaty rights, do hereby re-
es=atlish the Crow T~ibal Council to represent, act and speak for the
Crow Tribe in any and all tribal matiers, and to promote the general
welfare of the Crow Tribe, do adopt the following censtitution ané
bylaws for the conduct of Crow T~ibal matters in conjuncticn with the
iawful right of the Bureau cf Indian Affairs to conduct same.

Artizle I

e Crow T—ibal Council shell be compesed cf the entire member-
skip cf the Crow Trive.

Article II -

e council snall elect every two (2) years, in conformity to
its ruies of procedure, a Chairman, Vice-Chairman, Secretary and
Vice-Secretary. The Chairman shall have no vote unless there be a
tie voze befzre the council. The election for these officers shall -~
be neld the second Saturday of May every other year aiter May 12, -
~mep <he first election shall be held under tais constitutional change.

affiaizlg are to assuwe their duties July 1, after electlon.

Article III

Any duly enrolled member of the Crow Tfibe, except as herein
provided, shall be entitled to engage in the deliberations and
voting of the council, provided <he females are 18 years old and the

males 21 years.
Article IV .
All naminations for officers of the council and any other "tribal
matter before the council shall be by voice, standing, hand-raising
or secret ballot, as the council shall elect at each of its meetings.

Article V

, through its tribal council, reserves unto

ve for cause any officer of the council, for

misconduct or negligenc non-diligence in connection with the

protection of the rights o e Crow Tribe in its relatioms with the

Bureau of Indian Affairs or théN\ocal employees. .
See Rescluxion 20 ~=b -

The Crow Tri
itself the right to



The Povers, Duties, and Functions of the Coumeil:
1. The cowncil shall establishk itz own rules of procedure.

2. Meetings, There shall be regular tribal courcil meetings
held esch year on the second Saturday of January, the second Saturdey
cf April, the second Seturday of July, and the second Saturday of
Octover, and as many additional meetings shell be held as tribal
business zay require. All meetings shall be called by the Chairman
and the Cormittee, 7

3. Notice of meetings and egendas. It shell be the duty of
the Secretary, or in his absence, the Vice-Secretary of the Crow
Tribal Council to give notice of all tribal council meetings of the
Crow Iribe in writing for & period of at least seven days prior to
each meeting date. Notices shall be posted at one public place in
each district of the reservation, and at the Agency Headquarters, and,
where pessible, in the locel newspapers and by radio broadcast. Notices
in addition tc the date, time and pPlace of the meeting, shall lis%t in
nimerical order the business to come before the tribal council meeting.
Ko business shall be transacted at the meeting unless it has been
inzluded in the public notize. Coples of proposed resolutions or other
business to be considersd shall be furrished to the elected districs Qﬁ%ﬁ
representatives by the Tribal Secretary seven (7) days prior to meeting
tes.

k. Items cf business. Agenda of the tribal council meeting shall
include all items reguired by <he (1) Tribal Chairman and committee,
(2) Superintendent of the Crow Agency, and (3) any petition duly signed
by 100 qualified voters. All requests to the Chairman and committee
for a general council meeting shall be in writing and shall clearly
state the nature of the business toc be presented before the general
council,

5. If the Commissioner of Indian Affairs desires to present any
matter to the council for its action, s.:h request shall be Presented
in writing to the Chairman or the commit:ee, who shall as herein
provided, advertise such request as provided, and set the date for the
council sessions. )

6. Except where otherwise specified in this constitution and
bylaws, decisions of the council shall be by a simple majority of the
vote cast.

T. The council shall perform the duties assigned to it under this
constitution and bylaws and shall have such powers in addition to those
expressly conferred on it thereunder as may be necessary to achieve its
effective operation and to realize its objective. ;



8. ALl zziters presentzed andé sczing belore the Crow T-itel
Council to be voted upon by the =szbers of the Crow T-ibe sha™” be
decided and determined by a sizgle zmejority vote.

9. There shell be a comrittee composed of two (2) members

Ircz each of the Six Districts of the Crow Reservaticn endé =wo (2)
nerbers from off-the-reservation Indisns elected for a term of Two

(2) years, in acccrdence with tke tridal council's rules of proce-
dure, to act as an executive ccxmittee to work with the of<icers
under the generzl direction of the ccuncil. The first election of
these commitiee merbers shall be held within 30 days from and after
edoption of this comstituticnal amend-ent, and ell subseguent elections
*0 be held the seccné Sesuriay of the menth of Mey at 2-yesar intervals
on alternate years from the tribal officials electicn. Each district
shall select its own election Judges from within said district whose
expenses shall be peid from tribal funds. The results of such
elections shall be final and conclusive.

10. The Crow Tribe, through the Crow T—ibal Council, shall have
the power to levy, essess and collect taxes and license fees upon
non-members of the Crow Tribe doing business within +he boundaries of
the Crow Indien Heservation, subject to review by the Secrezary of
the Interior. ..

Article VII

Status and Functions of the,Council;

l. The Crow Tribal Council is tﬁe voice of the Crow Tribe.

2. The Crow Tribal Council is the medium, the body, the tribal
organization through which the Crow Tribe speaks to the government
end the general publiz.

3. The Council, representing the ertire Crow Tribe, shall voice
the opinions, wishes, sentiment, hopes and decisions in any and all
tribel matiers for the Crow people to the Congress and the Interior
Department, by resolutions and through tribally elected delegates who
shall, under instructions of the council, proceed to Washington or
elsevhere to present in person such decisions and their own arguments
and appeals in support thereof as the council shall direct by majority

vote. .

L. Subject to existing federal law which endows the Congress
with plenary powers over the Indians in their tribal state, and which
in turn passes such authorities down the line to the Secretary of
Interior and the Commissioner of Indian Affairs, who by regulations
based upon acts of the Congress, control the management of Indian
Affairs subject to constitutional limitations. The Crow Tribal Council,
without legal status as such, but being the mouthpiece and the voice of
the Crov pecple, will from time to time call to the attention of the
Congress its views and wishes with respect to the administration of its
rignts, property and affairs by the Bureau of Indiesn Affairs.

] 3



. DBDecause cof existing lzw governing Irdien administration by {
M < - l.,..-—e,. -

<= Sngress nerein pointed out, the Crow Counzii admits its

e LOLL

zuthorizy in the edministretion ¢f ifs own tridbel matters, dut also,
understanding the ccnstitutional limitations of the goverrment in
this sexe field, the Crow Tribal Council will sponsor all legislaticn
with state, federal arnd loczl govermzents on behalf of the Crow Trite,
and will, t:rcusn tribal council resolutions and elected delegates

nd representatives, consult with anéd otherwlse deal with represenza-
tives of the departrment of the goverrment of the United States on all

zatters affecting the interests of the Crow Tribe.

\n

6. The Crow T—ibal Council, which encompasses the entire member-
ship of the Crow Tribe, so far as the Crow pecple are concerned, shall
be supreme In deterzining by a majority vote of those attending, any
course ol action taken which i1s designed to protect Crow tribal A
interests.

T: The American system of "majority rule" used in the Congress
of the United States shall prevail in the decisions of the Crow
Tribal Council in regularly called and duly assembled conventions, and
its majority decisions shall be conclusive and binding over the losing
zinority.

3. The Bureau of Indian Affairs, being & part of the United States
Government, shall in no wise interfere directly or 1ndirectly through -~
its field representatives or agents with-the deliberations or decisions fé
of the Crow Tribal Council. The council, existing under the legal
nandicaps herein pointed out, belongs to the Crow Tribe only, and not
<he govermment, and as such will make its decisions without Indian
Aureau interference or advice, inasmuch as the Indian Buresu, under the -
broad powers in Indian administration conferred upen the Congress and
the Indian department by both the Congress and the courts, can and does
nullify Indian tribal council actions the country over when same takes
issue with its own views. However, the Crow Tribal Council, regardless
of same, hereby reserved unto itself the right to initiate moves look-
ing to the protectiond of the Crow tribal rights and interests under their
treaties and under the American constitution guaranteeing all basic
human rights to all who live under the American flag, and to the equal
protection of the laws of ocur country.

9. The Crow Tribel Council in a duly called session will decide
the manner of voting, whether by districts or in the council itself or
whether by secret ballots in the districts or in the council, and on
this issue the local Indian Bureau representatives will have no voice
wvhatsoever - the council reserves this right unto itself,

\,

10. Every member of the Crow Tribe, outside of the exception herein
provided for, shall have equal opportunities to discuss any and every
question of tribal concern before the council, and to participate,
without interference, in all votes taken upon any sach questions.



Article VIZ

SECTION I: . This Constizution and Bylews shall be amended by a
zajority vote ¢f the cuelified veters of the Crow Tribe veting at

an election called for that purpcse by the trival council, provided

S - -

+ma+ ne zmendmernt shall become effective until it shall have been/

arrroved by the Cormissioner of Indian Affairs or his authcrized
representative.

SECTION II: &1l eligible tribal members may vote &t such duly
celled elections. .The enactment of rules and procedure for ccrduct-

ing such an electicn shall be the responsibility of the tribal
council. The tribal council shall enact an election ordinance.

AND, BE IT FURTHER RESOLVED, that the above listed changes are
+those which the tribal council wishes to make in the present Crow
Tribal Constitution and shall do so regardless of any or all other
resolutions or provisions, and if other resolutions or comstitutional
changes are in conflict with the above state rules, they shall be
henceforth repealed, rescinded and expunged-from the records.

-

Addde 1Y Copedd

12-25~66
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Duties of Crow Trival Couneil

Section 1. The Chairman of the Council shall preside over all
meetings of the Council, perform all duties of the Chairman and
exercise any and all authority detailed by the Council, and shall be
entitled to vote only in case of a tie. )

, Section 2. The Vice-Chairman shall assist the Cheirman when
called upcn so to do; in the absence of the Chairman, shall preside
and when so presiding shall have all the privileges, duties, and
responsibilities of the Chairman.

Section 3. The Secretary of the Council shall forward a copy
of the minutes of. all the meetings tao the Superintendent of the
Reservation, and the Commissioper of Indian Affairs, end the Regional
Director, and shall conduct all correspondence of the Council and:
shall keep all records and minutes of the meetings, records as to
expenditures and allotment of tribal gratuitous and other funds over
which the Council has sole charge. - .

g ghti

Section 4., The duties of all appointed special committees or
officer of the Council shall be clearly defined by resolutions of the
Council at the time of their creation or appointment. Such committees
and officers shall report from time to time as required to the Council
and their activities and decisions shall be subject to review of the
Council.,

Section 5. Regular and emergency meetings of the Crow Council
shall be held on call of the Chairman at Crow Agency, Crow Agency,
Montana.

Section 6. No business shall be transacted unless a quorum of
100 is present.

Section 7. Order of business:
éa) Call to order by Chairman
b) Reading of minutes of last meeting
¢) Unfinished business
d) Reports
e) New business
(£) Adjourrment

Section 8. It shall be the duty of the Chairman of the Council
to duly notice all tribal council meetings of the tribe for a period
of at least seven (T) days prior to such meeting date, for decisions
of the Crow Tribe affecting the sale or lease of tribal property, or
of legislative matters affecting the Crow Tribe.

6
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Sesczizcn . A selazy is to be pail tc esch c¢fficer cr mecter o7
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In addition to the above scale of saleries a per diem is to be

paid each officer oy member of the Crow Tribel Council, computed in

accoréance with the U. S. Govermment Travel Regu.e.nons and in
e.:"* ion traznsportation via reil, air or personal car, whichever is

administratively determined to be in the best interest of the Crow
Tribe.

Arproval

Resolution lo. 21 adopted February 3, 1955, approved by letter
to the Chairman of the Crow Tribal Council from Commissioper Glenn L.
P—mons dated Merch 18, 1955.

- Articdle IT
Ratification of Comstit ut:.on and Bylaws

This Constitution and the attached Bylaws, when adopted by a
majority of those attending District Councils called to vote on
accepting a Constitution and Bylaws shall be binding upon the Crow
Tribe.

CERTIFICATE QOF ADOPTICON

Pursuant to the Constitutional election held on June 24, 19L8,
this Constitution and Bylaws of the Crow Tribal Council of Montana,
was adopted by a vote of 295 for and 130 against in an election in
wnich 425 votes were cast

-

) ‘ rb—’—%s“ig"nedl :
obert lellowtall

) Chairman, Tribal Council

(Signed)
George Hogan, Sr.
Secretary, Tribal Council

.

(Sizned)

L. C. Lipper:t, Crow Agency



This Conmstituticn =i Bylaws, having beexn propcsed and ratified
by the merters cf the Crow Tribe cz June 24, 1948, at a refereniuz,
is herewith approved.

-

(Sgd) William Zimmerman, Jr.:

William Zimmerman, Jr.
Assistant Commissioner

Weshington, D. C.; May 23, 1949

s
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RESCIUTION No. é2-11

A PESOLUTION CF TEE CROW TRIBAL COUNCIL FRCVIDING FOR THE AMENDMENT OF
TE2 COHSTIZUTION OF THE CROW TRTBAL COUNCIL, BY ADDING TO AND CHANGING
ART. II, ART. VII, AND ART. VITI, 3Y MAKING CERTAIN CHANGES BY ADDING
70 AND CEANGING ART. II, ART. VI, ADDING SECTIONS 1, 2, 3, 4, 5, 6, 7,
8,9, 10, ART. VIII, ADDING SECTIONS 1, 2, AND FOR OTHER PURFOSES.

WHEREAS, there has been & need for certain changes in the
Crow Tribel Constitution, it is Geemed to be in the best interests of
tae Crow Tribe that Resolutioms 107, 140, 145, 223, and 152, shall be,
end the same are hereby rescinded, repealed and expunged from the Crow
Iribel records;

AND WHEREAS, it is evident that the rescission will enable
tribel zmerbers to appoint committee members and delegates more demo-

cratically in sccordance with certain existing provisions of the Crow
Tribal Constitution.

NCw, TEEREFORE, BE IT RESOLVED » by the Crow Tribal Council
in Crow Tridal Council duly called and held this 18th day of December )
1961, that the Constitution of the Crow Tribal Council be, and bereby
is emended by zaking the following changes in the present Crow Tribael
Coenstitution, to-wit: ' ,

ARTICIE IT.

The council shall elect every two (2) years s in conformity
to its rules of procedure, a Chairman, Vice-Chairman, Secretary and
Vice-Secretary. The Chairman shall have no vote unless there be
& tie vote before the council. The election for these officers shall
be held the second Saturday cf May every other Yyear after May 12,
then the first election shall be held under this constitutional change.
Officlals are to assume their duties July 1, after election.

-

ARTICLE VI.
The Powers, Duties, and Functions of the Couneil:
1. The Council ghall establish its own rules of procedure.

2. Meetings. There shall be regular Tribal Council meetings
held each year on the mecond Saturday of January, the second Saturday

of April, the .second Saturday of July, and the second Saturday of
October, and as many additional meetings shall be held as tribal business

zay require. All meetings shall be called by the Chairman and the
Committee.



3. Netice cf meetings and esgendss, It shall be tre duty ¢ (
the Secretary, cr in nis ebsence, the Vige-Sezretery of she Crow Trizal
Cecuncil o give nczice of ell Tribel Council meesings cf the Creow
Tribe in writing for = period of at lees: seven days prior to eaczh

Deeting dax.e. Netizes shaell be posted a% ome public place in eech
district of the reservation, and at the Agency Heedguarter rs, and,

wnere poss:.ble, in the local newspepers and by ra.d:.o broadcast. Nctices
in addition to the date, time and place of the meeting, shall list in
numerical order the business to come before the Triba.l Council meeting.
No business shall be transacted at the meeting unless it hes been in-
c..uc.ed in the publie notice. Copies of proposed resolutions or other
business to be considered shall be furnished to the elected distric:
representatives by the Tribal Secretary seven (7) days prior to meeting

dates.

L. Items of business, Agenda of the T—ibal Council meeting
shall include all items required by the (1) Tribal Chairman and committes.
(2) Superintendent of the Crow Agency, and (3) any petition duly signed
by 100 qualified voters. All requests to the Chairman and committee
fcr & general Council meeting shall be in writing and shall clearly
tate the nature of the business to be presented before the General
Council.

5. If the Commissioner of Indian Affairs desires to present )
any matter to the council for its action, such request shall be M
presented in writing to the Chairman or the committee, who shall as L
herein provided, advertise such request as provided, and set the date
for the Council Sessions. .

- 6. Except where otherwise specified in this constitution and
By-laws, decisions of the Council shall be by a simple majority of the
vote cast.

T. The Council shall perform the duties assigned to it under this
Constitution and By-Ia.ws and shall have such powers in addition to
those expressly conferred on it thereunder as may be necessary to achieve
its effective operation and to realize its objective.

8. All matters presented and coming before the Crow Tribal
Council to be voted upon by the members of the Crow Tribe shall be
decided and determined by a simple majority vote. -

9. There shall be a committee composed of two (2) members
from each of the Six Districts of the Crow Reservation and two (2)
members from off-the-reservation Indians elected for a term of two
(2) years, in accordance with the Tribal Council's rules of procedure,
to act as an executive committee to work with the officers under the
general direction of the Council. The first election of these committee
members shall be held within 30 days from and after adoption of this
Constitutional amendment, and all subsequent elections to be held the
" second Saturday of the month of May at 2-year intervals on altermate
years from the tribel officials election. BEach district shall select
its own election judges from within said district whose expenses . .
shall be paid from tribal funds. The results of such elections shall

be final and conclusive.
. . 2 -
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1. The Crzw Tribe, thrcugh the Crow Toibal Coumcil, shall
. . . . . , . s -
Zave the tower to l2vy, zgsess and collect stawes end liczense fees upen
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nen-mezzers ¢f the Crow Toibe doing business within the boundaries of
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the Crow Indian Reservation, subject to review by the Secretary of the
Interior. :

ARTICLE VIII.

SECTION I: mis Constitution and By-laws shall be amended by
© a mejority vote of the qualified voters of the Crow Tribe voting at
an election called for that purpose by the Tribel Council, provided
That no amendment shall become effective until it shall have been
‘approved by the Commissioner of Indian Affairs or his authorized
recresentative.

SECTION II: All eligible tribal members may vote at such
duly called electicns. The enactment of rules and procedure for con-
ducting such an election shall be the responsibility of the Tribal
Council. The Tribal Council shall enact an election ordinance.

AND, BE IT FURTEER RESOLVED, that the above listed charnges
are those which the Tribael Council wishes to make in’ the present Crow
Tribal Constitution and shall do so regardless of any or all other
resoluticns or provisions, and if other resolutions or constitutional
changes are in conflict with the above state rules they shall be
i henceforth repealed, rescinded and expunged from the records.

PASSED, ADOPTED AND AFFROVED this 18th day of December,
1G€l, by the Crow Tribael Council at a duly assembled meeting of said
council according to a notice duly given on December 11, 1961, in a
duly called Council, a guorum being present at Crow Agency, Mcntana.
Votes for 280 ; Votes against None .

(Sgd) Roger Stops

Roger Stops, Chairman, Pro-Tem.-
Crow Tribal Council

ATTEST:

(sgd) Arthur R. Garrigus

Archur R. Garrigus, Secretary, rro-Tem.
Crow Tribal Council .

I recommend
I do not recommend

Superintendent, Crow Indian Agency



Mr. John Cizmins
Chairmen, Crow Tribal Council
" Dear Mr. Curmins:

This will refer <o your letter I February 1k, 1962, and other
letters, mimtes, resolutions, and opinions growing out of the
Crow Tribal Council meeting on December 18, 1961, and February 2,
1962, have been presented to me fcr comsideration.

During the December 18th meeting, the session was declared
adjourned by the Chairmen, but it was continued under the direction
of a chairman pro tecvore. The first question presented to me is
whether to recognize as binding actions taken following the
attempted adjourmment; or whether to accept the view of the
Regional Solicitor, concurred in by the Ares Director, that the
adjournment was ineffective and that the extended meeting was
proper. If the latter view is correct, actions taken by the
extended meeting may properly be recognized by the Commissioner.

As the former presiding officer of a legislative body it is
distressing to me to have to resolve a question which is
properly a matier for the Crow Tribe itself to decide., Further-
uore, under the Crow constitution, the Tribal Council, at.the
time of the December 18th meeting, was empowered to amend its
constitution and by-laws without necessarily making the
Commissioner a party to its action. These two considerations
make me reluctant to take any action which would, to me, present
the appearance of assuming prercgatives that belong to the Crow
Tribe itself.

Against these negative factors is the fact that the tribe is at
present displaying a desirable unity, demonstrated by the delegation
now in Washington and by the tribal resolution with respect to the
disposition .of the Judgment money.

o
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The way ci progress seems U0 e to e ithe one vhi:h Zas beexn
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fcllcowed by the “ribe in seeking o be
ard 0 provide for the w:sesv possible use of thne Jucgﬂe" ICcney
Fer this reascn I-a= at *this time recognizing the Decezber 18, 1
peetling as the extensicn of & properly convened session of th
Crow Tribal Ccuncil. The amendments adcpted a:f that time are

recognized by me as valid emendments to the Crow tribal comstituticn.

This action makes it poss*ble to receive and welcome the present
delegation as .-Tepresent tives of the Constitution and By-laws
Comzittee, which has been instructed oy the tribe to meet and
Prepare amendrments and changes to the constitution and by-laws andé
present them to the Tribal Council within 60 days from February 2,
1962. I do so with the understanding that any ambiguities in

the amendments to the constitution adopted at the meeting of
December 18, 1961, and any uncertainties in their interpretation
can and should be corrected in the proposed changes to the
constitution and by-laws to be prepared by the aforementicned
cormittee,

The acticn I am new taking is comsistent witk’ the view of the
Regional Solicitor and does not infringe on the trust responsibility
of the Secretary. It will aid in the movement toward a stable and
fully responsive tribal government and’ a wise and prudently planned
use of the judgment monies. If the delegation works within the
framewcrk of the amendments adopted on December 18, 1961, and within
the terms of the resolution adopted on February 2, 1962 it car,
together with the buresu, clarify details within the next few days
SO that an exact presentation of the trie's wishes can be made

T0 the Secretary of the Interior..

Acccrdingly, this office now recognizes the validity of

Resolution No. 62-11 of the Crow Tribal Council and offers to the
present delegation the services of the Branch of Tribal Affairs in
the preparation of further amendments to the constitution.

Cordially,
/s/ Philleo Nash

Philled Nash
Commissioner of Indian Affairs

. . “e9)¢



AMENDMENT
. CONSTITUTION AND BYLAWS
of the
CROW TRIBAL COUNCIL

»

AMENDMENT .

The Comstitution and Bylaws of the Crow Tribal Council shall be amended
by adding Article IX, which shall read as follows:

ARTICLE IX

Section 1. The Crow Tribe through the Crow Tribal Council
shall have power to establish, own, operate, maintain and
engage in any business or business enterprise, either as sole
owner and operator, or jointly with amsy person, firm, or
corporation, or jointly with any agency or department of the
Government of the United States of America. For the purpose
of carrying out the powers herein set forth, the Crow Tribal
Council is authorized and empowered to use and expend tribal
funds of the Crow Tribe. B

Approved:

(sgd.) Robert L. Bennett

Commissioner of Indian Affairs
Washington, D. C.

Date: December 28, 1966
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WHEREAS, Article V

~he Crow Troike,
reserves unto
for cause a=n

misconduct or
in connection
rights of the
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i snaection
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Tribal Counc:},
remove
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ATxe proposaed change

AS

-
Trital

THER 8E IT AESOLVED that the Crow

EFCRE,

in a duly noticed meezing,

the provisicns of Resolution 65-10 adopt the follewing

amendment

« ———

Lo Article V of the Crow Tribal Censtitut:ion:

Tribe, through its Tribal Council
icself the right to remove
officer of the Counz:i for
miscenduct or negligence or nondiligence
in coanection with the protection of the
Tribe or in cornnection

rights of the Crow
with its relactions with the 3ureau of

Indian Affaizs or its employees/ provided,
however, said rercval shall not taxe place
unless two-thirds of the votes of the
eligible votaers present are cast in favor

of such remcval.

The Crow
reserves uno
for causc any

PASSED, ADCPTED AND APPROVED this

and in ccnformance with

12th day of July,
with 118 votes for-pzassage and approval and 102 votes
against passage and approval.

Iow

Chsairman,

NOTED:

Secretary, Csdw 15;53 of Indians

7
Approval on Resolutien

Tribe of Indians

[ 2 -“%'4—-@“'-:2

- —,
I Anscn Baker, Area Director, 3illings Area Office, Bureav of Indian Affairs, by virtue c:
requirements under Article VIII, Section 1], of the Crow Tribal Constitution and delecaizec

to me by 10 BIAM 1.., do herely approve the above smendment to Arti

and Bylaws of the <rov Tribe.

eV Z{ Lonsricut:

.________.
te==ar. 3411:qgs Ares




N/ b AN/ T TRy e N

P.Q. Bax (39
Crow Agency, Montana 59022

Clars Nomes. Madam Chairman

Joseph Pickett. Vies Clhairman

Blaine Small.” Secreiary

Sylvester Goes Ahead. Yics-Sesretary

NOTICT TD ALL CROW TRIBAL MEMUERS
Qf

PROPOSED AMENDMENT TO TTIE CROW CONSTITUTION AND
BYLAWS :

. The Crow lIndian Tribe. through exercise of lhe lawful authority of
the Crow Tribal Council and those powers vested therein through
Treaty and Satue of the United States governmient., docs hersby
establish the Crow Tribal Judicial system as 2 sepaste
Constitutionally resognized branch. of the Crow Tribal Guvernment.

The Crow Tribal constitution and Bylaws is herchy amended by the
addition of Anicle X, CROW TRIBAL JUDICIARY. a3 fuilows:

ARTICLEX
CROW TRIBAL IUDICTARY

SECTION 1. lugicial Power

The judicizi power of the Crow Trive shall be vested in the Crow
Trinal Judiciary. whick shall censist oft ‘1) The Crow Tribal Coun
and Trial Court. 2) Juveniie Court. and 3) Appellatic Court.  The
aperational zuthorities shail remain as estabiishicd through the Crow
Trihal council. purswant to the provisions of Title 3. Chapter 13 Tutle
3. Chaper 11: and Title 3. Chapter I of the Crow Tritml Law and
Order Code as formally adopted by the. Cow Tobal Council and . _
subsequeatly amended through the legal procsdures of the Crow
Tribai Ccuncil.

SSCTION 2. Jyrisdicsion

The jurisdiction of the Crow Tribe. pursuant o jts inherent
authoarity. shall extead to ail civil and eriminal mattess octurring on
the resesvation or on lands in which the Tribe has 3 signilicant
inferest. provided the exersise of Tribal authority remains
consisteat with ovesiding interesis of the Federal guvernment,
Jurisdiction by the Crow Tribal Count in criminal matters shall not
estend to Indians not camiled in the Crow Indizn Tribe. nor to nm-
indians. uniess such jurisdiction has bess authorized by Federzi
Judicial or Congressional determination.

Page | of 2
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LCHUVY 1MRIDAL CudiNuiL

A. Box 159
Crow Agency. Montana 59022

Clara. Nomes, Madam Chairman

Joseph Pickett. Vice-Chairman
Blaine Small, Sccretary

Sylvester Gues Ahcad. Vice-Sceretary

NOTICETOALL CROW TRIBAL MEMBERS

or

PROPOSED AMENDMENT TO THE CROW CONSTITUTION AND
BYLAWS

The Crow Indian Tribe, through exercise of the lawful autharity of
the Crow Tribal Council and those powers vested thersin through
Treaty and Statue of the Uuited States governmnent. does herchy
give notice of a proposed amendment to the existing Crow
Constitution and Bylaws. The proposed amendment reads as follows:

- ' » " ARTICLE VI

Section 3. Change the number of days in the second and last
sentence of this section from seven (7) days to thirty (30) days.
Section 4. To this section add the following paragraph which shall

read as follows: “Fory-five (45) days prior to all Crow Tribal

Council mestings. rough drafts of resolutions shall be submitied to

the lour elexted Officers of the Crow Tribal Council. The Trbal

Officers and Exccutive Committes shall conmvene to Jdeliberate on the

resolutions and to recommend any necsssary revisions. Said

recommendations shall be presented to the authors of each

resolutions in writing. Final drafts of the resolutivas shall be

submitted to the Officers- and the Exezutive Committes thirty (30)

days prior to the ‘Crow Tribali Council mestings. --Executive - --—— — —- - ---
Committce members shall schedule and conduct meetings in their C
respective  districts for the purpose of distributing the resolutions

that shall be considered at the forthcoming Crow Tribal Council

meeting.”

ARTICLE VII

Section 6, Delete the lasi thres words “of those attending™ [from the
fourth phrase.

Sectivn 9, Change the worlding of this section to: “The Crow Tribal
Council in a duly called me=ting shail convene [or the sole purpose
of duliberating on the pros and cons of each resoiution. Amendments
to resolutivns and substitute resolutions shail not be aljowed at any
Crow Trihai Council mesting. In order to give the majority of the

Page | oi" 2



Crow Tribel CGovernment afxer adodlion

ot

PROPOSED AMENDMEINTS

CONSTITUTION AND 3Y-LANWS

CRCW TRIBAL ISUNCIL CROW TRIBAL CNAIRMAN CROW TRIBAL STURTS
EXEIUTIVE SOmmMITIIE YICT-CHAIRMAN cuzzr Jupct !
. ’ SEZALTARY ASSOCIATS JUDCE
YICE-SEZRETARY ASSOCIATE JUDCE
CSURT ADMINISTRATOR

LECISLATIVYE BRANCEHE EXZSTTIYE BRANCK JUBICIAL

THREZT BALANCZ BRANCHNES ' .

ONE BRANCHN WILL NCT ROLZ OVER TRZ CTNLRS

BRANCH

7 . WITE TEIS PROPCSID ARENDAENT 28T
CROW TRIBAL COUNCIL CANNCT BL RMANIPULATED

esupE PRAME FOR TNEZ DRAFTING AND ADOPTICN QF RESOLIUTIONS

45 DAYS 30 Sars ' CROW TRIBAL

7 DAYS FCLLOWING
PRIOR T STUNCIL METTING ¥ PRICR T2 CTUNCIL MEETDING ) CUUNCTL, RETOING *RISAL CSUNCCL
Rougn dralts submitied to Final drafss supmilied 20 . Seliberate pros and Secret ballot
the Tribal Ssuncil 0fficers s Tribal 0Zlicers and Ine . cons of vresolutions. voting.
fLiecutive Sommilliee. Liecutive Commitiee. .
Nr:Zien recommendations Biscriduted to the publie. No Amendments. Referendum on all
given o originacors of . . e . resalutions at
resciucions. Set and Pust Souncil No SubsStitute TesO- districs loca~ .
meeting agends. lutions. tions.
Council vill heve the No vetings. Couneil will
opporsunity to serutie undecstand the
nize resoiutions ahead Ne meove hidden (tews issues and voce
el time. sneeking thArougn the for wnat Shey

Council floeor.

Peliticians ecannot
sanipulate the Zloeor
. 9f intimaidate vetwrs.

believe in-
instead of deing
sanipulated DY
politicians.



RESOLUTION 'NO. _ 80-26 - T
¢
RESCLUTION PE35 A“DINL» AN AMZINDMENT T0 TME CROW CONSTITUTION
ANC 2Y-1AWS RECAFCYNG IMPEACNMINT

WHEIFT3C., nortice has been given Fursuant to Crow -
Trital Resclurzicn 63-10 that the Tribal Ceuncil will consider

4t its Quarterly Zouncil zeeting in July, 198C. an arendment
to the Constitution with regard to Article V of the Constitution,

WHEREAS, Article V of the Crow Cans:i:ution-presengxy
reads as folilsws:

The Crow Tribe, through its Tribal Council,
reserves unto itself the right to remove
for cause any officef of the Council for
misconduct or negligepce or nondiligence

in connection with the protection of the
rights of the Crow Tribe in 1ts relations
with the Bureau of Indian Affaizrs or the
iocal employees,.

WEZREAS, the proposed changes would be as follows:

The Crow Tribe, through its Tribal Council
rescrves unto itself the right to remove
for cause any officer of the Council for
=idconduc: or negligence or nondiligence
ir connection with the protection of the
rish=s of rthe Crecw Tribe er in connectiion
with its :elaticns with the Bureau of

¢:an Affairs or its empleyees; grovicded,
said removal shall not taxe place
iwo-t2irds of the votes ¢f the
igible voters present are cast in faver
oL gJeh remsval.. (The proposed change is
underlined). DO

1 4
L3
<
a
4}

1
L g
1]
"

O ez for oy
"s-*:: o

THEREFCRE, 3E IT RESOLVED that the Crow Tribal
Council, in a duly noticed meeting, and in ccnformance with
the provisions of Resolution 65-10 adopt the follecwing
amendment Lo Article V of the Crow Tribal Constitution: .

-

The Crow Tribe, through its Tribal Council
reserves unto itself the right to remove
for cause any officer of the Council for
risconduct Or negligence or nondiligence
in cecanection with the protection of the
ights of the Crow Tribe or in cornnection
with its relations with the 3ureau of
Indian Affairs or its employees/ provided,
however, said rercval shall not take place
unless two-thirds of the votes of the
ligible votaers present are cast in favor

of such removal.

PASSED, ADCPTED AND APPROVED this l2Zth day of July,
1980, with 118 votes for passage and approval and 102 votes
against passage and approval, .

) Chairman, Crow Tribe of Indians

’éfllj;/t}///// NOTE?.

Secretary, "dh Tz be of Indzans
‘ i Approval on Resolutien

I Anson Baker, Area Director, Billings Area affice, Bureav of Zhdian Affairs, by v;rtuc of
requirements under Article VIII, Section 1, of the Crow Tribal Constitution and del-czzad
to me by 10 BIAM-3.1, do bezebg am:h'ahan s amendment-tos ;
auLlnu~'1nE:hrC=”==3‘ : , 3# o




UCHUVY | NIDAL iy =

P.o. nn‘ tsq
Crow Agency. Montana S9UZ2

Clarz Nomes., Madam Chiairman

Joseph Pickett. Vice Chairman

Blaine Small. Secretary

Sylvester Goes Alicad. Vie=-Secretary

-

NOTICE TO ALL CROW TRIBALMED {BERS

QF

PROPOSED AMENDMENT TO TUE CROW CONSTITIUTION AND
BYLAWS

. The Crow ladian Tribe. through exercise of the lawful authority of
the Crow Tribal Council and those powers vested thercin through
Treaty and Satue of the United States govermnment. docs herzby
establish the Crow Tribal Judicial system as 3 separate.
Constitutionally recognized branch, of the Crow Tribal Guvemnment.

The Crow Tribal csnstitumtion and Bylaws is hereby amended by the
addition of Anicle X, CROW TRIBAL JUDICIARY, as [vilowss

ARTICLEX

CROW TRIBAL IUDICTARY

SECTION 1. ludicial Power

The judicizi power of the Crow Tribe shail be vested in the Crow
Tribal Judiciary. which shall csnsist of: ‘1) The Crow Trical Count
and Trial Court. 2) Juveniie Court. and 3) Appeilate Court. The
aperational  zuthorities shall remain as estabiished through the Crow

Tribai council. pursuant to the provisions of Title 3. Chapter I Title
3. Chapter 1I: and Title 3. Chaprer_lIL of the Crow Tritml Law znd
Order Code as formaily adopted by the. Cow Tebal Councl and | _
subsequeatly amended through the legal procsdurcs of the Crow
Tribai Council

SECTION 2 rediction

The jusisdiction of the Crow Tribe. pursuant to its inherent

authority. shall extead to 2il civil and criminal mauess ocTurting on -

the resevation or on lands in whick the Tribe las 2 signiiicant
interest. provided the exercise of Tribal authority remains
consistent with ovestiding interssts of the Federal poverament.
Jurisdiction by the Crow Tribal Court in criminal matess shall oot
e=tcnd to Indians not enmiled in the Crow Indian Tribe. nor ta non-
Indians. unicss such jurisdiction has besn authorized by Federal
Judicial or Congrsssional determination.

Page | of 2 ‘



SECTION 3. rsdiction:  Indian _Civil Rights A

Tue Tribal Judiciary shall have jurisdiction to bear and render
decisions in any matter concerning 1lleged violations of the Indiaa
Civil Rights Ac. -

SECTION 4. Jlodicial Limitation

The Crow Tribal Court shall not impuse any finc ar sentcncs which
coastitutes dJiscriminatory. cruel, or unusual punishment toward any
individual. Nor shall the Tribal Court impose on amy person 3
criminal fime or senteacz that excesus [limits as prescribed by
ordinance of the Crow Tribal Council and July adopted to the Crow
Tribal Law and Order Code,

-=-- o= —<SZCTION S. Agpellate Jurisdiction—= " = =~ -+ e s se e s eme .-

The Tribal Judiciary shall have jurisdiction and authority to
establish an Appellate Court as necsssary to hear appezls from any
lower Tribal Court. as well as appezis from quasi-judicial agencics

" or commissions. All decisions of the Appellate Court shall be the
final and conclusive remedy of any matter heard before the Crow
Tribal Judicial System.

SECTION 6. Semarmte Branch
The Crow Tribal Judiciary shall function 23 a separate entity of the

Crow Tribal government without amy interferencs from the Exccutive
Branzh, .

SECTION 7. Eiscul mamagement and Administmtion .

The Chief Judge shall be rtsp-nnsx‘blé for the ﬁsc:xi management and
administration of the Crow Tribal Judiciary.

BE ADVISED TIIAT AN ELECTION WILL BE [IELD FOR TIIE
PROPOSED AMENDMENT TO THE CONSTITUTION AND BYLAWS
PURSUANT TO ORDINANCE 635-10 2:00 PN APRIL 13, 1991
AT TIIE QUARTERLY CROW TRIBAL COUNCIL MEETING AT CROW
ACENCY.MONTANAL ~ :

TIIIS NOTICZE IS DATED ON TIIE I4TII DAY OF MARCII,
1991. -

8v: Cl o Tl E Ay B
- . Clara/ Nomes=.
Crow Tribai Council
Crow Agexey. MT 59022

Page 2 of 2



Appendix C: Northern Cheyenne Tribe’s

Separation of Powers Ordinance



United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
NORTHERN CHEYENNE AGENCY
LAME DEER. MONTANA 55043
IN REPLY REFER TO:
Executive Direction . S ENNETRISELING.
Code 100 0T 27 B9t Om:ﬂ.,:‘.ﬂ{.\ﬁé:&mnv
gcT 281997

JECEN e

Mr. William Walks Along, President
Northern Cheyenne Tribal Council
Lame Deer, Montana ’

Dear Mr. William Walks Along,

Enclosed is the original of the Northern Cheyenne Tribal Council Ordinance No. 1(98) enacted by
the Council October 6, 1997 and received in this office on October 21, 1997.

Ordinance No, DOI No. 1 (98) - adopts the Separation of Powers Ordinance.

The Constitutional Amendments in Article XI established the Separation of Powers for the
Northern Cheyenne Tribal Government. This ordinance will implement the Separation of
Powers and reorganize the Judicial Branch of the Tribal Government.

The Northern Cheyenne Tribal Council has the authorit}; to take this action via Article [V, Section
1 (I) of the Consttution and By-Laws.

All necessary copies of this resolution have been retained for our files.

Sincerely,

‘ %m&gx%



TRIBAL COUNCIL OF THE NORTHERN CHEYENNE
NORTHERN CHEYENNE RESERVATION
LAME DEER, MONTANA

ORDINANCE No. _|__(98) DO/
ADOPTION OF SEPARATION OF POWERS ORDINANCE.

WHEREAS, certain amendments (the "Consttutional Amendments™) of the Constitution and Bylaws
of the Northern Cheyenne Tribe have been adopted by: (1) vote of the Tribal membership in an
election held by the Secretary of the Interior ("Secretary™) on May 10, 1996; and (2) approval of the
Billings Area Director, acting on behalf of the Secretary, on May 31, 1996;

WHEREAS, among other revisions, the Constitutional Amendments in Article XI established the
principle of separation of powers for Northern Cheyenne Tribal Government

WHEREAS, to assist in implementing the principle of separation of powers, the Tribal Council
wishes to reorganize the Judicial Branch of the Tribal Government in order to enhance its
independence and quality;

WHEREAS, to that end, over much of the past year the Tribal Council has prepared, presented
publicly, solicited comment on, and revised a draft Separation of Powers Ordinance; and

WHEREAS, the final product is the attached Separation of Powers Ordinance which the Tribal
Council has concluded should be adopted. _

-

THEREFORE, BE IT ORDAINED AS FOLLOWS:

1. The attached Ordinance, hereafter to be known as the "Separation of Powers
Ordinance," is hereby approved and-adopted.

2. As provided in section 19.1 of the attached Separarion of Powers Ordinance, the
Ordinance may be amended, repealed or suspended only by affirmative vote of two-
thirds of all Tribal Council seats (whether such seats are filled or vacant), i.e., by
affirmative vote of 8 Tribal Council members.

CERTIFICATION

PASSED, ADOPTED AND APPROVED by vote of the Northern Cheyenne Tribal Council by _Z_
votes for passage and adoption and _(D _ votes against passage and adoption with {D _ abstentions

this 6® day of October, 1997. .
mm Jdourme g — P

¥ William Walksalong, President
Northern Cheyenne Tribe

ATTEST:

/" Sharlene Evans, Secretary APPROVED:

Northern Cheyenne Tribe

ag:ervpenss 00631
cLaneepe . s0s




NORTHERN CHEYENNE TRIBE

SEPARATION OF POWERS ORDINANCE

Final — 10/6/97
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1.1

CHAPTER 1. DEFINITIONS

Definitions. When used in this Ordinance, the following terms shall have the following
meanings:

a.

"Appellate Court" means the appellate court of the Northern Cheyenne Court
established and operating under Chapter 3.

"Appellate Judge" means a judge of the Appellate Court, serving as provided in
section 3.2.

"Associate Appellate Judge" means an associate judge of the Appellate Court.
"Associate Trial Judge" means an associate judge of the Trial Court.

"Automatic Removal" means the removal of a Judge because of conviction of a
felony, conviction of 2 Misdemeanor Involving Moral Turpitude, or lack of required
qualifications, as confirmed by the Constitutional Court under section 17.2.

"Chapter” means a chapter of this Ordinance.

"Chief Appellate Judge" means the chief Judge of the Appellate Court, sclccted as
provided in section 5.3.

"Chief Trial Judge" means the chief judge of the Trial Court, selected as provided in
section 4.3.

"Code of Jixdicia.l Conduct" means the code of conduct for Judges reaffirmed or
adopted under section 15.2.

"Constitutional Claim" means a claim between any parties, whether made in a civil
or criminal context, that a resolution, ordinance, code or other legislative enactment
of the Tribal Council adopted after the Effective Date of this Ordinance is in whole
or in part invalid because it violates: (i) the Tribal Constitution and Bylaws; (ii) a
referendum adopted under Article VIII of the Tribal Constitution; (iii) a Tribal
resolution, ordinance or code; or (iv) applicable federal law including without
limitation the Indian Civil Rights Act.

"Constitutional Court" means the constitutional court of the Northém Cheyenne
Court established and operating under Chapter 6.

"Council Enactment" means the resolution, ordinance, code or other legisiative
enactment of the Tribal Council which is the subject of a Constitutional Claim.



"Court Clerk” means the court clerk in charge of the Office of the Court Clerk.
appointed and functioning under Chapter 7.

"Dml@ow Judgment" means a final declaration by the Consttutional Court under
section 6.4 that a Constitutional Claim is in whole or in part valid or invalid.

"Domestic Relations Code" means Title VIII of the Law and Order Code (as
amended or supplemented) now or hereafter in force.

"Effective Date" means the date on which this Ordinance has been enacted by the
Tribal Council, signed by the Tribal President, and reviewed by the Secretary of the
Interior or his authorized representative.

"en banc" means three Appellate Judges sitting as a panel as provided in section 5.5.
"Executive Branch” means the Tribal President, Vice President, Secretary and
Treasurer, and the administrative agencies, departments and other inszumentalities
of the Executive Branch.

"Heirship and Probate Code" means Title [X of the Law and Order Code (as
amended or supplemented) now or hereafter in force. -

"Judge" means any one of the Chief Trial JudgE, an Associate Trial Judge, the Chief
Appellate Judge, or an Associate Appellate Judge.

"Judge Pro Tem" means a temporary judge appointed and assigned under Chapter 16
to temporarily fill-in for a sitting Judge. -

"Judicial Branch" means the Trial Court, Appellate Court, Constitutional Court, and
Office of the Court Clerk.

"Judicial Review" means the power of the Constitutional Court to review and declare

uniawful legislative actions of the Tribal Council, as provided in Chapter 6.

"Juvenile Code"” means Title IIT of the Law and Order Code (as amended or
supplemented) now or hereafter in force.

r

"Law and Order Code" means the Tribe's Law and Order Code, consisting of Titles
[ through IX (as amended or supplemented) now or hereafter in force.

"Misdemeanor Involving Moral Turpitude” means a misdemeanor or gross
misdemeanor involving an intentional act or omission which is vile, immoral, or
otherwise gravely violative of the moral sentiments or accepted moral standards of
the Tribal community. This shall include, by way of example but not limitation, an

2



bb.

cc.

dd.

ge-

il

intentional act or omission involving violence, child abuse, spousal abuse.
manufacture or distribution of alcohol, drugs or other mind-altering substance. or -
theft or other dishonesty.

"Northern Cheyenne Court” means the Trial Court, Appellate Court and
Constitutional Court.

"Office of the Court Clerk" means the office of the Court Clerk established and
operating under Chapter 7.

"Regular Presidential Election" means the regular Tribal election to be held, in
accordance ' with the Revised Tribal Election Ordinance (as it may be amended), in
November 2000 and on the dates set for regular Congressional elections every four
years thereafter, for Tribal President, Tribal Vice President, open seats on the Tribal
Council, and all Trial Judges.

"Removal" means Automatic Removal or Removal by Complaint of a Judge under
Chapter 17.

"Removal by Complaint” means removal of a Judge by the Constitutional Court as
a resuit.of the filing and proéessing of 2 Complaint as provided in section 17.3.

"section" means a section of this Ordinancé. -

"Term of OEcc" or "Term" means the term of oﬁce of a Judge as described in

Chapter 9.

"Trial Court" means the trial court of the Northern Cheyenne Court established and
operating under Chapter 4..

"Trial Judge" means a judge of the Trial Court.

"Tribal Constitution and Bylaws" means the constitution and bylaws of the Tribe, as
amended in 1960 and 1996, and as it may be further amended.

"Tribal Entity" means any governmental or proprietary branch, division, department,

- agency or other instrumentality of the Tribe.

"Tribal Representative” means any officer, councilperson, board member, director,
executive, other employee, or agent of the Tribe or any Tribal Entty.

"Tribe" means and "Tribal" refers to the Northern Cheyenne Tribe.



2.1

CHAPTER 2. BASIS, PURPOSE,

LAW AND ORDER CODE, IMPLEMENTATION

Constitutional Basis.

a.  Article XI. Article XI of the Tribal Constitution in its entirety provides:

SEPARATION OF POWERS

Section 1. Three Branches of Tribal Government. The power of
the government of the Tribe shall be divided into three distinct
branches — Legisiative, Executive and Judicial. No person or entity
charged with the exercise of power of one branch shall exercise a
" power belonging to another branch unless expressly authorized to do
so in this Constitution and Bylaws, Tribal law, or applicable federal

law.

b. Article IV, Section 1(i). Under Articie IV, section 1(i) of the Tribal Constitution, the
Tribal Council is empowered to establish the Judicial Branch of Tribal government

@) The Legislative Branch shall consist of the Tribal
Council and all committees of the Tribal Council. The Tribal
Council shall exercise the legislative power of the Tribe,
subject to the right of referendum reserved to the Tribal
membership under Article VIIL.

(b) The Executive Branch shall consist of the Tribal
President, Vice President, Secretary and Treasurer, and all
administrative  agencies, departments and other
instrumentalities of the Executive Branch.

(c) The Judicial Branch shall conmsist of all courts
established by ordinance under Article IV, section 1(i) or any
other provision of this Constitution and Bylaws.

and define its powers. Specifically, the Council is authorized:

To promulgate and enforce ordinances, which shall be subject to

review

by the Secretary of the Interior . . . providing for the

maintenance of law and order and the administration of justice by
establishing a reservation court and defining its duties and powers.

c. Judicial Branch a Distinct Branch of Tribal Government. Under the above
Constnrtional provisions: The Judicial Branch is one of the three distinct branches
of Tribal government. Once the Judicial Branch is established by the Tribal Council,
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T 3.1

4.1

4.2

neither the Legislative Branch nor the Executive Branch may exercise powers
granted to the Judiciai Branch. except if otherwise provided in the Tribal Constitution
and Bylaws, or Tribal or federal law.

Purpose. The purpose of this Ordinance is to reorganize the Judicial Branch to facilitate
implementarion of the Tribal Constitutional requirement of separation of powers.

Relationship to Law and Order Code. This Ordinance does not repeal the Tribal Law and
Order Code, but does include provisions which are inconsistent with the Law and Order
Code. In all cases of such inconsistency, or inconsistency with any other Tribal resolution,
ordinance or code in force on the Effective Date of this Ordinance, the provisions of this
Ordinance shall be controlling. After the Effective Date of this Ordinance, the Tribal
Council shall prepare and adopt formal amendments of the Law and Order Code to fully
conform it to this Ordinance.

Implementation Period. To enable orderly implementation of the reorganizarion of the
Judicial Branch under in this Ordinance, there shall be a transition period for the
implementation of Chapters 3 through 17 ("Implementation Period™). All involved Tribal
governmental personnel shall make best efforts to complete the reorganization of the Judicial
Branch by the close of the Implementation Period. It is estimated that the Implementation
Period will end no earlier than 180 days after the Effective Date of this Ordinance.

CHAPTER 3. COMPOSITION OF JUDICIAL BRANCH
Composition. The Judicial Branch shall consist of the
- Trial Court described in Chapter 4;
- Appellate Court described in Chapter §5;
- Cons_timtional Court described in Chapter 6; and
- Office of the Court Clerk described in Chapter 7.

CHAPTER 4. TRIAL COURT

Court of General Jurisdiction. The Trial Court shall be a trial-level court of general civil
Jurisdiction and limited criminal jurisdiction, including without limitation jurisdiction over
matters arising under the Tribe's Juvenile Code, Domestic Relations Code, and Heirship and.
Probate Code. The scope of the Trial Court's jurisdiction is set forth in Chapter 14.

Trial Judges. The Trial Court shall have at least two full-time Trial Judges, including a
Chief Trial Judge and one or more Associate Trial Judges. Each Trial Judge shall:



4.3

4.4

5.1

5.2

53

a. possess the qualifications applicable to Trial Judges set forth in Chapter 8;

b. be elected as provided in Chapter 10 (or appointed as permirted by section 10.4 or
12.2);

c have a Term of Office as provided in Chapter 9; and

'd.  be subject to Removal from office as provided in Chaprer 17.

Selection of Chief Trial Judge. The Tribal President with the concurrence of the Tribal
Council shall designate one Trial Judge as the Chief Trial Judge. The designee shall serve
as Chief Trial Judge through his or her Term of Office as Trial Judge, provided that the
Tribal President with the concurrence of the Tribal Council, in their absolute discretion, may
at any time designate another Trial Judge as the Chief Trial Judge.

Authority of Chief Trial Judge. The Chief Trial Judge shall have overall administrative
authority over the Trial Court, including without limitation authority to assign cases among
the Trial Judges, assign Judges Pro Tem to Trial Court proceedings as provided in section
16.3, manage the Trial Court calendar, and supervise the Court Clerk.

CHAPTER 5. APPELLATE COURT

Hears All Appeals. The Appellate Court shall hear aif appeals and other authorized requests
for appellate review of decisions of the Trial Court.

Appellate Judges. The Appellate Court shall have at least three part-time Appellate Judges,
including a Chief Appellate Judge and at least two Associate Appellate Judges. Each
Appellate Judge shall:

a. possess the qualifications applicable to Appellate Judges set forth in Chapter 8:

b.  beappointed as provided in Chapter 11;

c have a Term of Office as provided in Chapter 9;

d.  be subject to Removal from office as provided in Chapter 17; and

e andeoveranyappmlﬁodealCompm@dingswhctethcAppenathudge
decidedanymamrialmanerinmeTrialCompmmdings. .

Selection of Chief Appellate Judge. The Tribal President with the concurrence of the
Tribal Council shall designate one Appellate Judge as the Chief Appellate Judge. The
designee will serve as Chief Appellate Judge through his or her Term of Office as Appellate
Judge, provided that the Tribal President with the concurrence of the Tribal Council,.in their
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5.6

6.1

6.2

6.3

absolute discretion. may at any time designate another Appeilate Judge as the Chief
Appeilate Judge.

Authority of Chief Appellate Judge. The Chief Appellate Judge shall have overall
administrative authority over the Appellate Court and the Consttutonal Court, including
without limitation authority to assign cases among the Appellate Judges, designate en banc
Appellate panels, designate Constitutional Court panels. assign Judges Pro Tem to Appellate
Court or Constitutional Court proceedings as provided in section 16.3, and managc the
calendars of the Appellate Court and the Constitutional Court.

One Judge Review; En Banc Review. All appeals and other authorized requests for review
before the Appellate Court shall be heard and decided by one Appellate Judge. However,
en banc review (by a panel of three Appellate Judges) of the decision of a single Appellate
Judge may be sought and shall be granted if two Appellate Judges, in their absolute
discretion, vote in favor of en banc review. Requests for en banc review must be in writing
and filed and served within 30 days of issuance of the single Appellate Judge's decision.
Any other party may file and serve a written response to the request within 10 days of its
receipt of the request. The Court Clerk shall assure that copies of all requests for en banc
review and all responses thereto are promptly distributed to each Appellate Judge.

Review on Record Below. All appeals and other authorized requests for review before the
Appellate Court shall be based and decided on the files, records and transcripts of the Trial
Court proceedings. No new evidence may be mtroduced or trial de novo conducted in the
Appellate Court.

CHAPTER 6. CONSTITUFIONAL COURT

Judicial Review. The Constitutional Court shall have the exclusive power of Judicial
Review — the power to review and declare unlawful legislative actions of the Tribal Council
as provided in this Chapter

Three-Judge Panel The Constinrtional Court shall consist of three Judges of the Appellate
Court, sitting as a panel and acting by majority vote. All claims brought in the Constitutional
Comshaﬂbcmcdtoandadjudxcawdbythepanel there shall be no jury wials in the
Constinutional Court.

Exclusive and Original Jurisdiction Over Constitutional Claims. The Constitutional
Court shall have original jurisdiction over, and be the exclusive Tribal judicial forum to
adjudicate, any and all claims ("Constitutional Claims") between any parties, whether made
in a civil or criminal context, that a resolution, ordinance, code or other legisiative enactment
of the Tribal Council adopted after the Effective Date of this Ordinance ("Council
Enactment”) is in whole or in part invalid because it violates:

a the Tribal Constitution and Bylaws;

7 .



6.4

6.5

6.6

6.7

6.8

b. a referendum adopted under Article VIII of the Tribal Constirution:
c. a Tribal resolution. ordinance or code; or
d. applicable federal law including without limitation the Indian Civil Rights Act:

provided that the Constitutional Court may not adjudicate a Constitutional Claim if and to
the extent the Council Enactment which is the subject of the Claim has been explicitly
designated as final and not subject to review by any court in any controlling source of law
described in paragraphs a - d above.

Relief. Unless authorized to grant Other Relief as provided in section 6.11, the
Constitutional Court shall have authority to issue only one form of relief on a Constinutional
Claim - a declaration that the Claim is in whole or in part valid or invalid ("Declaratory
Judgment"), along with such supporting findings of fact, conclusions of law, and/or opinion
as the Constitutional Court considers necessary or appropriate.

Participation of Tribal Council. The Tribal Council, as an entity, shall be made a party-
defendant in any Constitutional Court proceedings on a Constitutional Claim, whether the
claim is brought directly in the Constitutional Court or is certified to the Court under section
6.9. - T

Procedures and Rules. Except to the extent inconsistent with this Chapter 6, Constitutional
Claims and Other Claims (other than appeals) authorized under section 6.11, shall be
initiated in and adjudicated by the Constitutional Court in accordance with all relevant trial-

. level rules and procedures, evidentiary standards, and statutes of limitation applicable to

trial-level civil actions under the Law and Order Code. In the event of any inconsistency
between such provisions of the Law and Order Code and this Chapter, the provisions of this
Chapter shall be conrrolling. The Constitutional Court shall have continuing authority to
adopt general or case-specific special procedural rules for its procesdings (including without
limitation proceedings on Constitutional Claims certified under secton 6.9), to cover matters
not addressed by the foregoing provisions of this section 6.6.

Standing; Case or Controversy. In order to bring a Constitutional Claim, a party must
havestandingtodosoandthcremustbcanacmalcaseorcomvctsy,undcrmcognized

legal principles.

Principles of Judicial Restraint. In adjudicating Constitutional Claims, the Constitutional
Court shall observe all established doctrines of judicial restraint, including without limitation
the following: -

a. requiring exhaustion of available remedies within the Executive Branch and/or the
Legislative Branch;



6.9

6.10

6.11

b. presuming thar the Council Fnactment is valid and requiring that its.invalidiry be
clearly and convincingly shown: :

c. deferring to the Tribal Council's judgment on policy marters and political questions:

d. deferring to determinations of administrarive agencies within the Executive Branch
in matters within their particular expertse;

. e avoiding Constitutional issues;

f deciding on non-Constitutional grounds;
g. abstaining from hypothetical or moot questions; and

h. upholding all valid and severable portions of the enactment or other action of the
Tribal Council under challenge.

Certification of Constitutional Claim by Other Courts. In the event a Constitutional
Claim is made in a civil or criminal proceeding between any parties in another Tribal Court
or other Tribal adjudicatory body (if any) (together "Other Tribal Adjudicatory Body™"), such

- Other Tribal Adjudicatory Body shall not have Jjurisdiction to adjudicate the Constitutional

Claim, but may certify it to the Constitutional Court for adjudication. Subject to and in
accordance with the provisions of this Chapter 6, the Constitutional Court shall have
authority to adjudicate and issue a Declaratory Judgment on the Constitutional Claim so
certified. Upon so cenifying a Constitutional Claim, and pending the issuance of a
Declaratory Judgment on it by the Constitutional Court, the Other Tribal Adjudicatory Body
may, as it considers appropriate, proceed with the adjudication of any other claim (other than
a Constitutional Claim) within its jurisdiction in the proceeding pending before it. In
addition, the Constitutional Court shall have authority to adjudicate Constitutional Claims
certified to it by any federal. state or wibal court or adjudicatory body. Constitutional Claims
shall be certified to the Constirutional Court by execution and delivery of a written
instrument generally in the form of the attached Exhibif A. Claims so certified shall be
adjudicated in accordance with all rules, procedures and standards set forth, referred to, or
authorized in this Chapter for Constitutional Claims initiated in the first instance in the
Constitutional Court.

Limited Waiver of Immunity. With respect to Consttutional Claims, the sovereign
immunity of the Tribal Council, as an entity, is hereby waived in the Constinutional Court
(and in no other court) solely with respect to Declaratory Judgments on Constitutional
Claims brought or certified in smict compliance with this Ordinance. The sovereign
immunity of the Tribe, any Tribal Entity, or any Tribal Representative is not otherwise
waived in any respect.

Other Claims or Relief In addition to Constitutional Cla_ims, the Tribal Council by
. . _
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6.12

6.13

6.14

7.1

resolution, ordinance or code may in its absolute discretion explicitly empower the
Constwutonal Court to:

a. adjudicate or hear appeals on other claims brought by or against the Tribe, any Tribal
Entity, or any Tribal Representative, or any other claim of import to the Tribe
(collectively "Other Claims™); and/or

b. provide relief other than or in addition to a Declaratory Judgment on a Construtional
Claim or Other Claim ("Other Relief™).

c Any such resolution, ordinance or code must describe each Other Claim and/or the
Other Relief with specificity and must explicitly set forth any necessary limited
waiver of Tribal sovereign immunity with respect thereto in the Constitutional Court.

Removalis. The Constitutional Court shall confirm the Automatic Removal of a Judge as
provided in section 17.2, and shall hear and decide any Complaint for Removal of a Judge
as provided in sectdon 17.3.

Decisions Binding. All Declaratory Judgments of the Constitutional Court on matters
within its jurisdiction:

a. shall be final, conclusive and binding on the Tribal Council, all other parties to the
Constitutional Court proceeding, the Judicial Branch, and any Other Tribal
Adjudicatory Body certifying the Constitutional Claim under section 6.9; and

b. may not be modified, vacated or reversed by the Tribal Council or the Executive
Branch. .

Impiementation of Declaratory Judgment Vindicating a Constitutional Claim. Upon
issuance of a Declaratory Judgment vindicating a Constitutional Claim in whole or in part,
the Tribal Council shall bring the Council Enactment at issue into compliance with the
Declaratory Judgment and may, in its absolute discretion, explicitly provide other remedial
relief to any party. The decision of the Tribal Council with respect to such other remedial
relief shall be final and not reviewable by any court. The Executive Branch and all other
Tribal Entities and Tribal Representatives shall give full faith and credit to the Declaratory
Judgment and take such action as may be necessary to assure that their actions are not
inconsistent with the terms of the Declaratory Judgment.

CHAPTER 7. OFFICE OF THE COURT CLERK
Clerk's Office. There shall be an Office of the Court Clerk serving the entire Northern

Cheyenne Court. The Office of the Court Clerk shall be administered by the Court Clerk,
subject to the supervision of the Chief Trial Judge.

10 -
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7.3

7.4

8.1

8.2

8.3

8.4

8.5

8.6

Clerk's Duties. The Court Clerk shall have administrative authority over the Office of the
Court Clerk and its staff. and overall responsibility for: maintenance of all court files.
exhibits, evidence and records; receipt of all filing fees, fines, and other revenues:
preparation and transmission of all records on appeal and transcripts to the Appellate Court:
and performance of all other necessary duties and functions of the Office of the Court Clerk.

Appointment and Term of Clerk. The Court Clerk shall be nominated by the Chief Trial
Judge and appointed by the Tribal President with the concurrence of the Tribal Council. The
Court Clerk shall serve for the same four-year Term of Office established for Judges in
Chapter 9, and until a successor is appointed and takes office. Upon the death, resignation
or removal of a Court Clerk, a successor Clerk shall be appointed who shall serve for the
remainder of the former Clerk's term of office.

Removal. The Court Clerk may be removed or suspended from office at any time by
concurrence of the Chief Trial Judge, Tribal President and Tribal Council, in their absolute
discretion.

CHAPTER 8. QUALIFICATIONS OF JUDGES

Certification of Qualifications. Before a candidate for the position of Trial Judge is placed
on a primary or general election ballot (or appointed under section 10.4 or 12.2), and before
a person is appointed to the position of Appellate Judge or appointed to the panel of Judges
Pro Tem, the Tribal President must (a) assure that the qualifications of the candidate for
appointment have been carefully investigated, and (b) certify in writing that such an
investigation has been performed and that the candidate possesses the requisite
qualifications. g

Age. All Judges must be at least 30 years old.

Tribal Membership. All Trial Judges must be enrolled members of the Tribe. At least one
Appellate Judge must be an earolied member of the Tribe.

Education and Bar Membership. Every Judge must be a high school graduate or hold a

G.E.D. cetificate or its equivalent. At least two Appellate Judges must have graduated from
an accredited law school and be a member of a state bar, which credentials are desirable, but
not mandatory, for all other Appellate Judges and all Trial Judges.

No Felony Conviction. A Judge must never have been convicted of a felony in any tribal,
federal or state court, whether after a plea of guilty or nolo contendere, a.trial, or other
procedure. The foregoing shall not include convictions which have been vacated.

No Serious Misdemeanor Conviction Within 10 Years. Within the 10-year period

preceding the date set for the primary election or the date of appointment to office, as the

case may be,andataﬂdmsth@rmﬁcrthmughdzecndofthc_hun of Office, a Judge must
R A}
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8.7

8.9

8.10

8.11

8.12

8.13

9.1

9.2

not have been convicted of a Misdemeanor Involving Moral Turpitude in any ibal. federal
or state court, whether after a plea of guilty or nolo contendere. a trial. or other procedure.
The foregoing shall not inctude convictions which have been vacated.

No Removai Within Three Years. Within the three-year period preceding (a) the date set
for the primary election (and through the date of the general electdon) or (b) the date of
appointment to office, as the case may be, a candidate for Judge must not have been removed
as a Judge on a Complaint for Removal under section 17.3.

Domicile. All Trial Judges must be domiciled on the Reservation throughout the Term of
Office. At least one Appellate Judge must be domiciled within 150 miles of Lame Deer
throughout the Term of Office. As used herein, the term "domicile” means the residence in
which a person customarily and actually resides during the applicable time period.

Not a Party to Tribal Court Proceedings. At the time of filing for election to office or of
appointment to office, as the case may be, a candidate for Judge must not be a plaintiff or
defendant in any civil or criminal action pending in the Northern Cheyenne Court.

Legal Knowledge. All Judges must be familiar with the Tribal Consttution, the Tribal Law
and Order Code, civil and criminal procedures, the Indian Civil Rights Act, the Indian Child
Welfare Act, and federal Indian law generally. . T

Legal Skills. All Judges must have ability and competence to: conduct efficient and

organized proceedings; research and apply applicable —Ia§v; timely decide or otherwise resolve
disputes; and set forth clear and reasoned decisions and orders in writing.

Deal with Conilict. All Judges must be able to deal effectively with people in highly
emotional, adversarial and confrontational situations.

Familiarity with Cheyenne Language. It is desirable, but not mandatory, that all Judges
have some familiarity with the Cheyenne language.

CHAPTER 9. JUDGES' TERMS OF OFFICE
Four-Year Terms. There shall be a four-year Term of Office for all Judges, ending with
the first Regular Presidential Election occurring after appointment, except that it is projectad
that the first set of Judges will not take office until approximately late 1997 and will
therefore have three-year Terms approximately, ending with the Reguiar Presidential
Election in the year 2000. :
Serve Until Successor Elected or Appointed.

a Trial Judges. Each Trial Judge shall serve until his or her Term of Office expires
and thereafter until the election and swearing-in of his or her successor. The person
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whose Term has expired may be re-elected to office.

b. Appellate Judges. Each Appellate Judge shall serve undl his or her Term of Office
expires and thereafter until the appointment and swearing-in of his or her successor
or the assignment of a Judge Pro Tem to temporarily fill the position pending the
appointment of a successor. The person whose term has expired may be re-appointed
to office.

CHAPTER 10. ELECTION OF TRIAL JUDGES

Primary and General Elections; Filing Fee. All Trial Judges shall be selected through a
primary election followed by a general election, both conducted at-large, and otherwise
generally conducted on the same conditions and under the same procedures as those
applicable to the selection of the Tribal President and Vice President, as more particularly
set forth in the Revised Tribal Election Ordinance as amended pursuant to section 10.5 below
(as it may be further amended) (" Amended Revised Election Ordinance™). All persons filing
to run for Trial Judge must pay a non-refundable $200 filing fee as more particularly
described in section 7.a of the Amended Revised Election Ordinance, provided that, for each
Regular Presidential Election, the Tribal Council may adjust the filing fee to account for
inflation or other factors. - o

First Election. As promptly as reasonably possible after the Effective Date of this
Ordinance, an at-large primary election followed by an at-large general election shall be held
to elect two Trial Judges. Each winner in that election shall have a Term of Office which
expires upon the occurrence of the Regular Presidential Election in the year 2000.

Regular Elections. In the Regular Presidential Election in the year 2000, and in the Regular
Presidential Election every four years thereafter, there shall be an at-large primary election
followed by an at-large general election to fill all Trial Judge positions. The winner in each
regular election shall serve a four-year Term of Office. ‘

Filling Vacancies. If the office of Trial Judge becomes vacant due to death, resignation,
removal, or other cause, there shall be an at-large primary election followed by an at-large
general election to fill the vacancy for the remainder of the Term of Office, provided that,
if the vacancy in office occurs when there is less than 180 days remaining in the Term of
Office, the Tribal Council in its discretion may choose not to hold the election, whereupon
the Tribal Council sha]l appoint a qualified person to the office.

Amended Revised Election Ordinance. Contemporaneous with or promptly after the

adoption of this Ordinance, the Tribal Council shall prepare and adopt amendments of the
Revised Election Ordinance to implement the foregoing provisions of this Chapter 10.
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Thereafter, all elections of Trial Judges shall be conducted under the Revised Election
Ordinance as so amended (and as it may be further amended). In the event of any conflict
between the foregoing provisions of this Chapter 10 and the provisions of the Revised
Election Ordinance, as so amended, the larter shall be conrrolling.

CHAPTER 11. APPOINTMENT OF APPELLATE JUDGES

Appointment. All Appellate .Tudg:s shall be appointed by the Tribal President with the
concurrence of the Tribal Council.

Expiration of Term. Upon expiration of the Term of Office, a successor Appellate Judge .

shall be appointed for the four-year Term described in section 9.1.

Death, Resignation or Removal Upon the death, resignation or Removal of an Appellate
Judge, a successor shall be appointed to fill the vacancy. The appointee shall serve for the
remainder of the former Appellate Judge's Term of Office.

CHAPTER 12. ADJUSTMENT OF JUDGESHIPS

Retained Power to Add Judges or Adjust Their Work Schedules. In light of the needs
of the Northern Cheyenne Court and available Tribal financial resources, the Tribal Council
may at any time temporarily or permaneatly: increase the number of Judges specified in this
Ordinance for any Court; and convert any Judgeship specified as a part-time position in this
Ordinance to a full-time position (or vice versa). Judges added under this section are referred
to in this Chapter as "Added Judges,” "Added Trial Judges," or "Added Appellate Judges,"
as the case may be.

Added Trial Judges. Ifit is intended that an Added Trial Judge will hold office for a term
of 180 days or more, the Added Trial Judge shall be selected through a primary election
followed by a general election in the manner described in Chapter 10. If, however. it is
intended that an Added Trial Judge will hold office for a term less than 180 days, the Tribal
Council in its discretion may choose not to hold such election, whereupon the position shall
be filled through appointment by the Tribal President with the concurrence of the Tribal
Council. -

Added Appellate Judges. All Added Appellate Judges shall be appointed by the Tribal
President with the concurrence of the Tribal Council.

Expiration of Term. In no case may any Added Judge have a term of office which expires
after expiration of the four-year Term of Office specified in section 9.1 during which the
Added Judge was elected or appointed, plus the additional period described in section 9.2.

CHAPTER 13. OVERSIGHT OF JUDICIAL BRANCH
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Audits, Reports and Removal, :I'hc following mechanisms are intended to enable the
Tribal Council, Tribal membership, and Judicial Branch to monitor and take action in light
of the capabilites or performance of the Judicial Branch:

a. Annual Audits. The annual Tribal financial audit shall inciude a financial audit of
the Judicial Branch.

b. Annual Reports. Within 90 days after the close of each fiscal year, the Chief Tria}
Judge shall present to the Tribal President and Tribal Council 2 written report on the
operauons of the Judicial Branch during the preceding fiscal year. The report may
also inciude recommendations for action by the Tribal Council or others with respect
to the future operations or needs of the Judicial Branch.

c Removal Proceedings. A Judge may be removed for cause through proceedings for
Automatic Removal under section 172 or Removal by Compiaint under section 17.3.

CHAPTER 14. TRIAL AND APPELLATE COURT JURISDICTION

Civil Jurisdiction. The Trial Court and Appellate Court shall have and exercise the full
reach of the Tribe's lawful civil jurisdiction (except for matters committed to the exclusive
Jurisdiction of the Constitutional Court). This includes the following so long as not
inconsistent with controiling federal statutory or decisional law:

a. civil jurisdiction over aj] persons, entities, property, lands, natural resources,

Persons, Matters and/or Interests");

b. civil jurisdiction over marters arising or occurring outside the Reservation which
have sufficient effect on, or sufficient minimum contacts with, On-Reservation
Persons,” Matters and/or In to legally justify the assertion of such civil
jurisdiction; .

c. civil jurisdiction over matters in which a plaintiff or defendant is a resident or has a
place of business on the Reservation; and

d.  civil jurisdiction over all persons, entities, property, lands, nanmral resources,
environmental interests or values, cultural interests or values, transactions and/or
activities (collectively "Off-Reservation Persons, Matters and/or Interests™) located
orcccmﬁngonlandslomtedotmidetthmvaﬁonwhichamownedinuuStorin
fee by the Tribe or are conwoiled by the Tribe ("Off-Reservation Tribal Lands™);

Criminal Jurisdiction. The Triai Court and Appellate Court shall have and exercise the full
reach of the Tribe's lawful criminal jurisdiction (except for matters committed to the
) .
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exclusive jurisdiction of the Constirutional Court) over all offenses committed by Tribal
members or other Indians on the Reservation or on Off-Reservation Tribal Lands. and over
any other offenses, persons or entities within the Tribe's criminal jurisdicton under
applicable law, compact, or consensual arrangement.

Subject Matter Jurisdiction. Applying appropriate choice of law and jurisdictional ruies.
the-Trial Court and Appeilate Court shall hear civil claims and criminal matters within their
Jurisdiction (as set forth in sections 14.1 and 14.2) arising under:

a. the Tribal Constitnrtion and Bylaws;

b. a refercn::lnm under Articie VIII of the Tribal Constinution:
c Tribal codes, ordinances and resolutions;

d. Tribal decisional law;

e. Tribal customs and traditions, provided that the content of relevant customs and
traditions must be proven and may be rebutted by testimony from qualified persons
or the submission of authoritative written materials ;

f the Indian Civil Rights Act, Indian Child Welfare Act or other applicable federal law;
or e

g principles of state common law used by the Tribal Court to guide its fashioning of
decisional principles under Tribal law not found in applicable existing provisions of
the foregoing bodies of Tribal and federal law, provided that, absent federal law to
the contrary or lawful consent of the Tribal Council, state law shall not govern or
apply to On-Reservation Persons, Matters and/or Interests or Off-Reservation
Persons, Matters and/or Interests.

Sovereign Immunity. Nothing in this Chapter 14 is intended or shall be interpreted to in
any respect waive the sovereign immunity of the Tribe, any Tribal Entity or any Tribal
Representative. , :

CHAPTER 15. JUDICIAL TRAINING,
CODE OF CONDUCT, COMPENSATION

Judicial Training. Subject to meavaﬂabiﬁtyofﬁlz;ds,thmshaﬂbemandmrynainingfor
all Judges, as directed by the Chief Trial Judge for the Trial Judges and by the Chief
Appellate Judge for the Appeilate Judges.

a. Annual Training. Each Judge will receive training at least annually.
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b. Subjects. The training must cover subjects relevant to the Judge's function.
including without limitation pre-trial, trial, or appellate procedures, discovery, legal
research. legal writing, Tribal law, and federal Indian law.

. Conduct of Training. The training shall be conducted by authorities in their
respective fields.

Code of Judicial Conduct. The Tribal Council, in consuitation with the Chief Trial Judge -
and Chief Appeilate Judge, shall either reaffirm the Code of Judicial Conduct for the Judicial
Branch in force on the Effective Date of this Ordinance (*Current Code”), or adopt an
amended or new Code of Judicial Conduct based on American Bar Association or other
appropriate models. Until such Tribal Council action, the Current Code shall remain in
force.

Judge's Compensation. Except for cases where the Tribal Council, acting under section
12.1, converts a full-time Judgeship to a part-time Judgeship, the compensation of a Judge
may not be reduced while the Judge is in office, unless the reduction is part of a program
which provides for comparable and proportionate reductions in compensation for the
President, Vice President and all Tribal Council members.

CHAPTER 16. JUDGES PRO TEM

Appointment of Panel; Removal of Judge Pro Tem. The Tribal President with the
concurrence of the Tribal Council shall endeavor to appoint and maintain a panel of Judges
Pro Tem available to temporarily fill-in for a sitting Judge who is recused, disqualified, or
otherwise temporarily unavailable to serve in a particular case or for a discrete period of
time: The Tribal President with the concurrence of the Tribal Council, in their absolute
discretion, may at any time remove a Judge Pro Tem from the panel, provided that such
removal shall not be effective with respect to any Trial Court, Appellate Court or
Constitutional Court marter which has been assigned to the Judge Pro Tem unless the
removal has been concurred in by the Chief Trial Judge or Chief Appellate Judge making the
assignment.

Qualifications. To serve as a Judge Pro Tem in a particular Court, one must possess the
qualifications set forth in sections 8.2, 8.4 - 8.7, and 8.9 - 8.12 for Judges of that Court,
provided that a sitting or recently retired judge of any federal or state court shall be deemed
fully qualified to sit as a Judge Pro Tem in the Trial Court, Appellate Court or Constitutional
Court .

Assignment. For the temporary purpose described in section 16.1 above, the Chief Trial

Judge may assign a qualified Judge Pro Tem to serve in the Trial Court and the Chief

Appellate Judge may assign a qualified Judge Pro Tem to serve in the Appellate Court or

Constitutional Comnmxid;dtha;inremovalpmceedingstmdacmptcr 17 directed at an

Appellate Judge, only the Chief Trial Judge may assign a Judge Pro Tem to the
3
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Constitutional Court as provided in section 17.1.

Pro Tem Assignment of Sitting Judges. If assignment of a Judge Pro Tem is not feasible.
for the temporary purpose described in section 16.1 above, the Chief Trial Judge and Chief
Appellate Judge may jointly designate (a) any Trial Judge to serve pro tem in the Appellate
Court or in the Constinutional Court, or (b) any Appellate Judge to serve in the Trial Court,
provided the designee possesses the qualificarions for Judge of the Court to which he or she
has been assigned as set forth in Chapter 8 and has not previously decided any material
matter in the particular case; provided further that, in removal proceedings directed at an
Appellate Judge under Chapter 17, only the Chief Trial Judge may assign a Trial Judge to
the Constitutional Court as provided in section 17.1. ’

CHAPTER 17. REMOVAL OF JUDGES

Exclusive Method — Before Constitutional Court. The following shall be the exclusive
procedures and standards for removal of any Judge. As described below, there are two types
of removal — Automatic Removal and Removal by Compiaint — both administered and
decided by the Constitutional Court. If the removal is directed at an Appeliate Judge
("Respondent"), and if there are fewer than three other available sitting Appellate Judges, the
Respondent's seat on the Constitutional Court shall be filled in the removal proceedings by
d Trial Judge or a qualified Judge Pro Tem designated by the Chief Trial Judge.

Automatic Removal. A Judge shall forfeit and 'Be"'rcmoved from office ("Automatic
Removal") as provided in this section 17.2; ’ :

a. Conviction of Felony. Automatic Removal shall occur if the Judge, while holding
his or her current position as Judge, is convicted of any felony in any tribal, federal
or state court, whether after a plea of guilty or nolo contendere, a trial, or other
procedure, irrespective of whether the conduct on which the conviction is based
occurred before or during the Judge's current term of office.

b. Conviction of Misdemeanor Involving Moral Turpitude. Automaric Removal
shall occur if the Judge, while holding his or her current position as Judge, is
convicted of any misdemeanor or gross misdemeanor in any tribal, federal or state
court, whether after a plea of guilty or nolo contendere, a trial, or other procedure,
which the Constitutional Court determines is a Misdemeanor Involving Moral
Turpitude, irrespective of whether the conduct on which the conviction is based
occurred before or during the Judge's current term of office.

¢.  Lack of Qualifications. Awtomaric Removal shall occur if the Judge does not
possess a qualificarion for office set forth in this Ordinance, irrespective of whether
the lack of qualification arises from events which occurred before or during the
Judge's current term of office. .
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Conﬁrmation_by Constitutional Court. An Automaric Removal shall not take
effect undl it is confirmed by the Constinurional Court as provided in this subsection
d:

i Upon receiving advice it deems reliable that indicates that a Judge
("Respondent”) stands convicted of a felony as described in subsection a
above or a Misdemeanor Involving Moral Turpitude as described in -
subsection b above, or lacks any qualification for office as described in
subsection ¢ above, the Constitutional Court shall, as a matter of highest
priority, proceed with dispatch to determine whether such ground for
Amomachemovalinfacte:dsts,andifitdos,toconﬁmtheAmomaﬁc
Removal of the Respondent, in the following manner. Such proceedings
shall not be delayed or suspended because judicial proceedings to reconsider,
vacate or appeal a conviction described in subsection a or b are pending.

ii. The Constitutional Court shall issue a written notice to the Respondent,
Tribal President and Tribal Secretary advising that the Constitutional Court
will convene a hearing to determine whether the Automatic Removal of
Respondent from office must be confirmed. The notice shall state the date,
time and place of the Constitutional Court hearing, and summarize the
indicated grounds for Automatic Removal, and shall include a copy of this
Ordinance. The hearing shall be held.-as promptly as possible but no sooner
than 10 days from the date of issuance of the written notice.

iii Atthch&dng,theRspondcmshanbeamordedanadequopponunityto
be heard on the matter, and may be represented by an attorney or advocate at
his or her own expense. Conviction of a felony or a Misdemeanor Involving
Moral Turpitude must be evidenced either by a copy of the judgment of
conviction certified by the court in which the Respondent was convicted or
by Respondent's sworn admission to such conviction. The Constitutional
Court may consider any additional factual or legal materials, information or
submissions it deems relevant.

iv. After considering the materials, information and submissions before it, the
Constitutional Court shall decide, -as the case may be, whether the
Respondent stands convicted of a felony as described in subsection a or a
Misdemeanor Involving Moral Turpitude as described in subsection b, or
lacks any requisite qualification for office as described in subsection c. If the
Court decides that such ground for Automatic Removal in fact exists, it shall
be dutibound to immediately confirm Respondent's Automatic Removal from
office, effective immediately. The Constitutional Court's decision shall be
in writing. :

v."  The decision of the Constinutional Court on Automatic Removal shall be

h}
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final, binding on the Tribe and all branches of Tribal government, and not
subject to review in any court.

vi. While Automatic Removal proceedings are pending, the Constitutional Court
may suspend or otherwise limit Respondent's status or authority as a J udge.

Effect of Subsequent Vacation of Conviction. An Automaric Removal based on
a conviction described in subsection a or b, which is confirmed by the Constitutional
Court as provided in subsection d, shall not be suspended or reversed because of a
subsequent decision rendered in any judicial proceeding to vacate the conviction.
However, as provided in sections 17.4.a and b, if the conviction is vacated it will not
disqualify Respondent from later serving as a Judge.

Removal by Complaint. In addition to Automatic Removal under section 17.2, any Judge
may be removed from office by complaint ("Removal by Complaint") as provided in this
section 17.3:

a.

Complaint. Proceedings for Removal by Complaint shall be initiated by a written
complaint ("Complaint™) seeking removal of a single Judge only ("Respondent”).
The Complaint shall specify the grounds for removal, allege the facts supporting such
grounds in reasonable detail, and be swom to and signed by one or more enrolled
members of the Tribe who are at least 18 years old ("Compiainants™), provided that
any Judge, irrespective of tribal membership, may be a Complainant. The
Complaint, accompanied by a $25 filling fee, shall be filed with the Court Clerk
("Filing"), who promptly shall provide a true copy thereof to the Respondent, each
member of the Constitutional Court, the Tribal President, and the Tribal Secretary.
The Constitutional Court shall have continuing authority to adjust the filing fee to
account for inflation or other factors.

Grounds. Removal by Complaint may be sought and effected on the ground that the
Respondent:

i has grossly or repeatedly failed to competently perform the duties of office;

ii. while performing the duties of office, has used alcohol, drugs or other mind-
altering substance, or engaged in immoral behavior, unethical conduct, or
corruption or abuse of power, provided that where such misconduct has
resuited in a conviction as described in section 17.2.a or b, the convicted
Judge shall be Automatically Removed in the manner described in section
172;

iii. suffers from physical or mental incapacity preventing the competent

performance of the duties of office, including the loss of essential physical

or mental capabilities due to illness, injury, or addiction to alcohol, drugs or

20



other mind-altering substance: or
iv.  has grossly or repeatedly violated the Code of Judicial Conduct,

Withdrawal of Complaint. At any time prior to the commencement of hearing
under subsection g below, any Complainant may withdraw his or her signawure on the
Complaint by filing with the Court Clerk a signed and sworn certificate of such
withdrawal. If all signatures on a Complaint are so withdrawn, all further
proceedings on the Compiaint shall terminate. The Court Clerk promptly shall
provide true copies of any signature withdrawal(s) to the Respondent, any other
Complainani(s), each member of the Constitutional Court, the Tribal President, and
the Tribal Secretary )

Review by Tribal Secretary. Within 7 days after the Filing of the Complaint, the
Tribal Secretary shall make best efforts to review the Complaint and any signature
withdrawal(s) filed to date, determine the validity and sufficiency of all signarures
thereon, and report the resuits of this review in writing to the Respondent, the
Complainani(s), the Court Clerk, each member of the Constitutional Court, and the
Tribal President.

Review by Constitutional Court. If the report of the Tribal Secretary states that the
Complaint is supported by valid signature(s), the Constitutional Court, under such
procedures as it considers appropriate, promiptly shall review the Complaint and
determine: (i) if it meets the formal and procedural requirements of this Ordinance;
and (ii) if it alleges grounds and sufficient supporting facts which, if proven to the
satisfaction of the Court, would justify Removal by Complaint. The Constitutional
Court shall make best efforts to report its determinations on items (1) and (ii) in
writing to the Respondent, Complainant(s), Tribal President and Tribal Secretary
within 21 days after the Filing of the Complaint. If the Court reports negatively on
either item (i) or (ii), the Complaint shall thereupon be deemed dismissed and no
further action shall be taken on it. If the Court reports positively on items (i) and (ii),
the Counshaﬂmakebsteﬁ'ortstoscheduleaheaﬁngonmeComplaintto be
commenced within 35 days after the Filing of the Complaint. Pending such a hearing
and its decision on the Complaint, the Constitutional Court may suspend or otherwise
limit Respondent's status or authority as a Judge.

Timelines. On a case-by-case basis, the éonstimtional Court may adjust any time
period specified in paragraphs d or e above, as it deems warranted.

Hearing. If the Constitutional Court determines to hold a hearing on the Compiaint,
the hearing shall be conducted as follows:

i At least 10 days before the hearing, the Court Clerk shall issue a written
notice to the Respondent,” Complainant(s), Tribal President and Tribal

h)
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Secretary which states the date, time, place and purpose of the hearing, and

includes a copy of this Ordinance.

ii. The hearing shall be conducted in accordance with such procedures and
evidentiary standards as the Consttutional Court considers necessary to
afford fair and reasonable oppormmity to the Complainant(s) and the
Respondent to support and refute the Complaint. and to enable the Court to
make an informed and fair decision on the Complaint. The Complainants
collectively and the Respondent may each be represented by an attorney or
advocate at the hearing at their own expense.

il.  The hearing shall be conducted in public and on the record. A verbatim
stenographicaily or electronically recorded transcript of the hearing shall be
maintained.

Decision. After the hearing, the Constirutional Court shall issue a decision on the
Compiaint. The decision shall be in writing and shall set forth findings of fact,
conclusions as to whether grounds for Removal by Complaint have been established,
and the Court's decision with respect to such removal. The Constitutional Court may
dismiss the Complaint, or may decide that Respondent shall be removed as Judge,
that Respondent's status as Judge shall be suspended for no more than 90 days, or
may impose conditions on Respondent's continued status or activities as Judge. The
decision of the Constitutional Court shall be’ final, binding on the Tribe and all
branches of Tribal government, and not subject to judicial review in any court.

17.4  Effect of Removal on Future Eligibility for Judge.

a.

‘Antomatic Removal - Felony. A Judge Automatically Removed from office due

to a felony conviction as provided in section 17.2, shall thereafter not be eligible for
election or appointment as a Judge unless the conviction has been vacated and such
person possesses all other qualifications for such office set forth in this Ordinance.

Automatic Removal — Misdemeanor Involving Moral Turpitade. A Judge
Automatically Removed from office due to conviction of a Misdemeanor Invoiving
Moral Turpitude as provided in subsection 17.2, shall not be eligible for election or
appointment as a Judge during the 10-year period following such conviction, unless

" the conviction has been vacated and such person possesses all other qualifications for

such office set forth in this Ordinance.
Removal by Complaint. A person who has been removed as a Judge by Compiaint
as provided in section 17.3, shall not be eligible for election or appointment as a
Judge during the three-year period following such removal.

CHAPTER 18. FUNDING FOR JUDICIAL BRANCH
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Per Regular Tribal Budget. The Tribal Council shall provide funding for the operations
of the Judicial Branch in the reguiar Tribal budget, after consuiting with the Chief Tria]
Judge, the Chief Appeilate Judge, and the Court Clerk about funding needs.

Independent Fund Raising. With the prior approval of the Tribal Council, the Judicia]
Branch may independently raise funds for its operations, provided that funds shall not be
sought from parties who have, or reasonably may in the future have, marters in lidgaton
within the Judicial Branch. Any funds so raised shall be remitted to the Tribal Treasurer for
administration for the benefit of the Judicial Branch and for accountability.

CHAPTER 19. AMENDMENT OR REPEAL.

Two-Thirds Council Vote. This Ordinance may be amended, repealed or suspended only
by affirmative vote of two-thirds of all Tribal Council seats (whether such seats are filled or

.vacant), i.e., by affirmative vote of 8 Tribal Council members.

%* %* %* * g ] .

AL STwenes:0863;

1ePapwwl

~SAN



EXHIBIT A

Form for Certification of Constitational Claim to Constitutional Court

TO: Court Clerk, Northern Cheyenne .Tn'bal Court _
FROM.: [Tribal. Federal or State Court (or Other Adjua'icatary Body) Seeking Certification]
[signature] - date:___

Title: Judge (or hearing officer)

RE:  Certification of Constirutional Claim to Northern Cheyenne Tribal Constitutional Court

1. A Constitutional Claim, as defined in section 6.3 of the Separation of Powers
Ordinance of the Northern Cheyenne Tribe, is at issue in the following case pending before me:

-

- [set forth case name and case J;umber]

[ hereby request that the Northern Cheyenne Constitutional Court adjudicate the
Constitutional Claim and provide to me a cemﬁed copy of its Declaratory Judgment on the Claim,
along with any supporting findings of facz, conclumons of law, and/or opinion it may issue.

2. The narure of the Constitutional Claim is as follows:
[set forth descrz‘prian of Constitutional Claim]

3. Anachedhctctommmcopisofplmdingsanddocmﬁensﬁ'omourcaseﬁlewhich
provide relevant background and details on the Constitutional Claim_ If the Constitutional Court
requires further relevant documents or information, please advise and we will endeavor to provide

it.

-
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4. [ understand that, if the Constitutional Court accepts this certfication and adjudicates
the Consttutional Claim, the adjudication will be conducted in accordance with il rules, procedures

and standards set forth, referred to or authorized in Chapter 6 of the Tribe's Separation of Powers
Ordinance, which I have reviewed before making this request.
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