Sicangu Lakota Tetunwan Oyate: Constitutional Reform




Presented to:

The Rosebud Sioux Tribal Council and Citizens

Prepared by:

Natalie Palugyai
Candidate for Master in Public Policy, 2004
John F. Kennedy School of Government,
Harvard University

Andrew Rabens
Candidate for Bachelor of Arts Degree, 2005
Government Department
Harvard College, Harvard University

Supervisor:

Professor Joseph Kalt

© 2004 Harvard University Native American Program

The views expressed in this report are those of the author(s) and do not necessarily
reflect those of the Harvard University Native American Program or Harvard
University. For further information and reproduction permission, contact the
Harvard University Native American Program at (617) 495-9918 or
www.gse.harvard.edu/~nap.

Sicangu Lakota Tetunwan Oyate: Constitutional Reform 2




TABLE OF CONTENTS I

EXECUTIVE SUMMARY

INTRODUCTION. .. o e e e e et e 4

PROCESS VS. SUBSTANCE. ... e e 5
PART |- PROCESS CONCERNS I

CONSTITUTIONAL TASK FORCE
& CONVENTION APPROACH . .. .o e 6

COMMUNITY INVOLVEMENT & PARTICIPATION......coviiiii i 10

COMMUNICATING INFORMATION
THROUGHOUT THE PROCESS........co it 14

PART I1- SUBSTANCE CONCERNS I

DESIGN OF GOVERNMENT BODIES.......ccccoiiiii e 17

INDEPENDENT DISPUTE RESOLUTION
(COURTS) e ettt et ettt e e e 23

REMOVAL OF U.S. DEPARTMENT OF
INTERIOR OVERSIGHT ... e e, 20

FINAL THOUGHTS 28 |

Sicangu Lakota Tetunwan Oyate: Constitutional Reform 3




EXECUTIVE SUMMARY

INTRODUCTION

The work, which is currently being done within the Rosebud Sioux community to amend
the current 1935 IRA Constitution is both timely and extremely commendable.
Reforming the constitution so that it better fits the present day lives and culture of the
Rosebud Sioux community is an ambitious act, currently being tackled by the Rosebud
Community at-large and through the hard work of the Constitutional Task Force.

A constitution should serve as the essence of the community, which embodies the spirit,
political structure, culture, and way of life in which a society has chosen to live.
Potential investors will look at the safeguards in place within the constitution to see how
their potential investments will be protected. Foreign peoples will look at the
Constitution and develop an image of what the Rosebud Sioux stand for. While a
constitution must be legitimate in the eyes of its people, it must also evoke a proud and
deep personal sense of connection. There seems to be broad consensus that the current
constitution comes up short in these respects. Therefore it is extremely advantageous that
the Rosebud Community and the Constitutional Task Force have been working to address
some of the current Constitution’s shortcomings.

The amending process of the Constitution, which is currently taking place, is a
tremendous step in the direction of exerting sovereignty and developing a precious
document, which can accurately embody the unique Rosebud culture and establish a
culturally practical political structure.

At some later date, more constitutional reform including a brand new constitution
may be deemed in the best interest of the Rosebud Sioux Community in order to
redefine itself domestically and internationally. We hope to provide you with some
advice on how to get the process going and on what issues must be addressed in
order to attract investment and to better tailor the systems of government to
culturally match the unique Rosebud way of life. Given our lack of understanding
about the Lakota way of life and culture, this report will not make prescriptions on
what would be in the best interest of the Rosebud community. If and when the
community chooses to re-write the Constitution from scratch and redefine its
political structure and system of governance, this report will provide possible
options which can be debated and considered by the Rosebud community.
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EXECUTIVE SUMMARY

THE DIFFERENCE BETWEEN PROCESS AND SUBSTANCE

Re-writing a constitution involves two parts: Process & Substance.
By process, we refer to what actions the tribe will take in order to jump start the actual re-
writing of the constitution. In general, the greatest concern under process is the assurance
that the methods used by the tribe in order to re-write its constitution are legitimate in the
eyes of its citizens. This report will provide options and examples of what others have
done under three process areas of concern.

e Creating a constitutional task force and convention:
* Giant Convention Approach
* Representative Constitutional Convention
* Tiyospaye Representative System

¢ Involving and invoking the participation of a nation’s citizens:
* Local town hall meetings
* Large town hall meetings
* Add-on: combine social events with town meetings

e Disseminating convention information to the people :
* Closed-door vs. open-door constitutional conventions
* Use of Rosebud Tribe radio
* Use of local tribal newspapers

By substance, we refer to the content the tribe will include in its constitution. Deciding
what issues will be placed in a constitution is just as important as the process used to re-
write the constitution. Failure to include specific issues can lead any country to political
ruin and hinder economic development. This report will provide options and examples of
what path other countries as well as tribes have taken under three substance areas of
concern.

e Designing the government bodies:
* Current centralized system
* Parliamentary system
* Separated Presidential system
e Designing an independent dispute resolution/court system:
* Pyramid system
* Flat system
e Removing U.S. Department of Interior oversight of tribal
constitutions:
* Precedence
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PART |- PROCESS CONCERNS I

CONSTITUTIONAL TASK FORCE & CONVENTION APPROACH

How is the Constitutional Task Force Created and What Kind of
Convention Approach Should be Used?

An effective Constitutional Reform Committee and Convention Structure is one of
the most important aspects of the Constitutional Reform Process. The committee
and conventional system chosen must be representative, effective, and legitimate in
the eyes of the people.

This system basically represents what is currently in place in Rosebud.

- The Task Force is made up of a select group of non-tribal council
members of the community who initially supervise the giant conventions
and ultimately cipher through the numerous amendments or structural
ideas and come up with a new Constitution.

- The Task force is appointed by members of the Tribal Council or
legislative branch to run the initial conventions and then to judge the ideas
and amendments brought forth at the conventions.

- The initial conventions are open to the public and provide an arena for
community members to present their ideas and act as delegates.

- The Task Force plays the role as honest broker and remains completely
impartial during the process. They do not serve as primary authors of the
Constitutional text and are not even allowed to submit ideas themselves.
They impartially gather and judge the structural ideas and visions
submitted by the public at large and then determine which ones can
adequately be applied to the constitution.

- The finished Constitution is eventually put up for a public vote and must
gain a majority.
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- Task force is made up of delegates who represent their specific state or
district and convene to amend or re-write the Constitution in a closed-door
setting.

- The representatives are either directly elected by the people or appointed
by the local government to serve as delegates for the Constitutional
Convention.

- The Delegates work continuously behind closed doors until they have
come up with a revised or brand new Constitution which has a likely
chance of being legitimate in the eyes of the people.

- The delegates take an active role in the formulation and construction
process of the Constitution and act as the primary authors of the text.
They can gather initial input from their state and district populations but
do not consult them once the Convention begins.

- The Constitution must ultimately be taken back, discussed, and ratified by
the state or district government.
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This would be a similar scenario to the basic representative system however the
focus is on the more traditional reliance of Tiyospayes (families) as opposed to
districts or states. Representative would be chosen from the different tiyospayes
and would then convene at a convention behind closed doors for an extended
period of time. Once the Constitutional document was completed, then it would
be taken back to the tiyospaye for ratification.

- The Task force is made up of delegates who represent their specific
tiyospayes and convene to amend or re-write the Constitution in a closed-
door setting.

- The representatives are either elected by their tiyospaye or appointed by
the family elders to serve as representative delegates at the Constitutional
Convention.

- The Delegates work continuously behind closed doors until they have
come up with a revised or brand new Constitution which has a likely
chance of being legitimate in the eyes of the people.

- The delegates take an active role in the formulation and construction
process of the Constitution and act as the primary authors of the text.
They can gather initial input from their tiyospayes but do not consult them
once the Convention begins.

- The Constitution must ultimately be taken back, discussed, and ratified by
the different tiyospayes.

- The elected or appointed Representatives for the large Constitutional
Convention would convene local conventions or town hall meetings
within their district or Tiyospayes to hear public opinion, which could then
be used to shape their ideas and better enable them to represent their
district, state, or Tiyospaye at the Constitutional Convention
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QUESTION BOX FOR CONSTITUTIONAL TASK FORCE &
CONVENTION APPROACH

Consideration Matrix

Giant Convention | Representative Tiyospaye System
System

Representation v v oW v v v
Independence v W v v

Powers of Delegates ||II..-"' f_,f 'n-""a "'"'f "'"'f
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PART I- PROCESS CONCERNS

COMMUNITY INVOLVEMENT & PARTICIPATION

If the Community is not able to feel a sense of ownership of the Constitution and feel
that their personal views are well represented in the Constitutional text, then it will
be extremely difficult for the Constitution to be legitimate in their eyes.
Extraordinary measures must be taken in order to ensure that the community has
the opportunity to participate in the Constitutional process and feel a sense of
ownership of the text.
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Current Problem of Legalese:
One of the inherent problems with the current Rosebud Constitutional Convention is the
requirement for the submission of amendments to be written in proper technical legal
language. The ability to write thoughts and ideas in precise Constitutional legalese is an
extremely difficult task which experienced lawyers often struggle with. It is nearly
impossible for the common person to be able to express their thoughts in proper legalese.
Some members of the community may therefore feel disenfranchised and unable to
partake in the Constitutional Reform process. On this account, they may not view the
finished document as legitimate in their eyes. It is imperative that the ideas of the public
be submitted and discussed in their raw form and turned into constitutional legalese at
some later point in time.

Possible Solutions to Legalese Problem:

Task Force Members and Representative Delegates:
The members of the Constitutional Task Force or representative delegates to the
convention could help members of the community transform their raw ideas into
constitutional legalese.

Community L egal Scholars:
The basic public ideas and discussion can be recorded and written down at the town
meetings and then later transformed into Constitutional legalese by the legal scholars
within the community.

Traveling Legal Team:
A legal team could be formed whose primary job would be to travel to the different town
meetings, large or small, and transform the main ideas into Constitutional legalese.
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- Local Town hall meetings within the local districts or Tiyospayes can
serve as great arenas to get public opinion from the local population.
Ideas can be proposed and discussed in a comfortable casual atmosphere.

- The town hall meetings would be accessible to all members of the local
communities and led by the local political leaders or elders.

- The public information and ideas could be collected by a scribe and could
at some later point be turned into legalize

- The ideas brought forth in the town hall meetings could then be submitted
by the public or by the representative delegates to the Constitutional
Convention.

- This system would help establish legitimacy for the Constitution because
the ideas directly from the people would be incorporated in the document.

- Large town hall meetings would be held in a large gymnasium or
recreational room and would provide a venue for the community at large
to come together and discuss issues and make suggestions openly.

- The large town hall meetings would be open to all members of the
community and would be run by the tribal political leaders or
Constitutional task force or committee.

- The public discussion and ideas suggested could be collected by a scribe
and could at some later point be turned into legalese.

- The ideas brought forth in the town hall meetings could then be further
debated and discussed at the Constitutional Convention or by the
Constitutional Task Force.

- This system would help establish legitimacy for the Constitution because
the ideas directly from the people would be incorporated in the document
text.

- Community participation at town hall meetings tends to be very low and
can difficult to increase. Some members of the community may not be
interested in sharing their ideas concerning a new Constitution or even
getting involved in the process. However, everybody loves a good social
event or a fun night out and the town hall meetings could be used for such
an occasion. Both the local or large-scale town hall meetings could be
combined with social events. The town hall meeting could be
immediately followed by dinner, dancing, and music for the community to
enjoy. This would not only attract many more people to the meetings but
would also strengthen the cohesiveness and unity of the overall
community and would transform the irksome town hall meetings into
highly anticipated events.
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QUESTION BOX FOR COMMUNUTY INVOLVEMENT &

PARTICIPATION

Consideration Matrix: Pro’s and Con’s of Big Town Meeting vs. Small

Town Meeting

Local Town Hall Meeting

Large Town Hall Meeting

Attendance Level

v v

v

Comfort Level

v v

Where comfort level is
lowest

Number of Ideas

v
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PART |- PROCESS CONCERNS

COMMUNICATION OF INFORMATION THROUGHOUT THE
RE-WRITING PROCESS

In order for the people to feel as if they are a part of the Constitutional reform
process, they have to be constantly updated on the current happenings and decisions
within the Convention. This can be a difficult task and the community must be
strategic in using its plentiful resources to disseminate information.

Closed vs. Open-Door Constitutional Convention

The US Constitutional Convention was done completely behind closed doors for a
lengthy period of 4 months. No information was publicized until the end of the
Convention in an effort to enable the delegates to get deep into the issues and not have to
be burdened with explaining every minute step to their publics. Once the document was
completed however, then great resources were expended to widely publicize the
document and gain public approval.

An open Constitutional convention allows for information to be transferred freely to the
public during the convention process. Debates and hotly contested issues can be
publicized as they are being discussed and the public is able to stay updated on the
Constitutional reform process.

Whatever style of convention, open-door or closed-door, is deemed to be in the best
interest of the Rosebud community, there is still a need to keep the public informed about
the process and to immediately publicize the final constitutional document for public
approval.
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- Information about the Constitutional Convention process or Constitutional
document can be read over the radio during breaks in the daily music or
talk show programs.

- Information can be printed in the widely read local newspapers, which can
cover the Constitutional Convention.

- When the final document is written and the new Constitution is complete,
copies must be made available to all members of the community. They
should be dropped off at peoples’ houses, left available for pick-up at the
local hangouts and/or published on the Official Rosebud website.
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QUESTION BOX FOR COMMUNICATION OF INFORMATION

THROUGHOUT THE RE-WRITING PROCESS

Consideration Matrix: Information Dissemination Technigues

Rosebud Radio Newspaper Making Constitution Available
Cost LOW LOW HIGH (printing)
MEDIUM (mix printing/
internet)
People Affected LOW to MEDIUM HIGH
MEDIUM
Advertising LOW Medium N/A
(but well
worth it)
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PART I1- SUBSTANCE CONCERNS

DESIGNING THE GOVERNMENT BODIES

“For the many American Indian nations with histories and cultures of decentralized,
consensus-oriented, and deliberative methods of decision-making, IRA
constitutions’ centralization of power in small tribal councils acting by divisive
majority votes with few checks or balances has been a difficult transition. In
addition to their substantive drawbacks, IRA constitutions have been criticized for
the way in which they were imposed “top-down’ upon tribal memberships that did
not fully understand their contents and purposes. Today, a number of American
Indian nations have overcome IRA constitutions’ lack of effective mechanisms for
separating government power, resolving disputes, and providing avenues for
popular participation in government to form strong tribal governments. More often
than not, however, these characteristics have posed daunting challenges of tribal
governance.” (lemont)
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Option I: Current Centralized System

Currently, the
Rosebud Sioux

: government bodies
current centralized system under the 1935

PROBLEM IRA Constitution

do not allow for a
separation of
powers. This
results in the
centralization of
power within the

President, who
4@ presides over tribal
@ council meetings,

and oversees the
tribal committees.

al council members

@ . This system of
oog % ®«~/ Committees centralized power
®®® results in part

because of the
imposed IRA constitution which was based on the American Legion’s non-for profit
organizational style. It is also a result of the Rosebud community’s decision to vote
directly for its President and Tribal Council members.

current centralized system

citizens

citizens

> ang
@ @ citizens

SETD @/

citizens @

/ _— ‘ é} Sitizens

citizens TCM = Tribal Council
Members
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A centralized government may not fit the Sioux’s traditional form of governance. It is
extremely important for the Rosebud Sioux to create government bodies that fit best not
only with the traditional Sioux government, but with the tribe’s present culture as well.
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Option II: Parliamentary System |

A parliamentary
system presents a
model more in
line with
decentralized
governments. In
such a system,
the Rosebud
citizens would
citizens vote for their
respective Tribal
Council Members
and then the

Tribal Council
members would
select their leader

or President from
amongst the
members of the
Tribal Council.
In such a model, the President, as a Tribal Council member would be accountable to the
Tribal Council. This model may still present problems because there is no clear
separation of powers. The roles of the President and the Tribal Council are not distinct.

Parliamentary System

citizens

citizens

citizens citizens

citizens

SUBSTANCE: Design of Gov’'t Bodies
Parliamentary System

President is part of Tribal
Council

@ @ Accountability to Council

oo @ @Z/comm ittees
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Another option for the tribe is to combine the very traditional decentralized governments
with a distinct separation of powers. Under such a design, Rosebud citizens would elect
their tribal council members either through a district or tiyospaye system, and could
either elect the President directly as done currently or have the Tribal Council members
elect the President from amongst the Tribal Council as is done in a parliamentary system.

What would result is a separate Presidential System, where the President falls under the
Administration of the government, responsible for the Tribal Committees, and the Tribal
Council falls under the Lawmaking of the government, selecting a Tribal Council Leader
if desired.

Separate Presidential

Lawmaking

citizens citizens

dministration

Or Council

Citizens
|

TRIBAL COUNCIL
MEMBERS

oversees elects
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QUESTION BOX FOR DESIGNING THE GOVERNMENT BODIES
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PART I1- SUBSTANCE CONCERNS

INDEPENDENT DISPUTE RESOLUTION/COURTS

No matter which governmental body design is chosen by the tribe, an independent
judiciary is a crucial aspect of a tribe’s political structure and is an absolute
necessity if a tribe wants to attract greater investment from the outside world.
Specifying this separation in the Constitution will allow for a strong independence
from political influence. Weak and non-independent powers not only hurt the tribe
politically, as court decisions have the potential to be interfered with by officials
from other branches of government, but economically as well, as the lack of an
independent judiciary causes the outside investor to fear that his contracts will not
be held up by the tribal courts. An independent judiciary is essential in promoting
the confidence of both tribal citizens and outside investors that court decisions are
being made in a just manner.

THE INDEPENDENT TRIBAL JUDICIAL SYSTEM MUST:

Enforce stable Settle_ Uphold
busi q domestic Contract
usiness codes disputes ontracts
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A Pyramid system is one where one court deals with all possible grievances. It is
referred to as a pyramid because there is the opportunity to appeal cases to a higher court.
The United States is only one of many countries that have adopted such a court model.

- The judges for the Federal bench are selected to lifelong terms in office if
they are nominated by the President and confirmed by a 2/3 Senate vote

- They are beholden solely to the people of the United States and are
immune from being fired unless for some egregious violation

- The appeals process is highly regarded in the pyramid system as cases can
be appealed from the District Courts to the Court of Appeals and
ultimately to the Supreme Court

- The Supreme Court judges also possess “Judicial Review,” which allows
them to strike down laws emanating from the legislative branch which are
found to be unconstitutional, or inconsistent with the constitution
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In a flat court system, such as has been adopted in South Africa, different grievances are
dealt with by different courts. In such a system, there would be a different judge and/or
court assigned for different matters:

- Civil Courts: Dealing with non-criminal matters between individuals,
businesses, and the government
i. Business Court
ii. Family Court
iii. Government Personnel Grievances
iv. Redress of government abuses of power

- Criminal Courts: Deal with criminal matters
i. Juvenile Court
ii. Trial Court

Having the Tribal Constitution explicitly state that the court system is independent and
enforcing this independence may not be as difficult as actually deciding what court
design will best fit the tribe. It may very well be that the present tribal court, once
assured independence will work perfectly for the tribe. In any case, any redesigning of
the court system must consider the financial implications for the tribe. One option for
reducing the cost is pooling the resources of the Rosebud Sioux with other Lakota tribes
and communities in the region and creating an intertribal court system.
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PART Il- SUBSTANCE CONCERNS

REMOVING U.S. DEPARTMENT OF INTERIOR OVERSIGHT

One of the real ironies in current tribal political affairs is the federal granting of tribal
sovereignty coupled with the requirement of the U.S. Secretary of the Interior to approve
any changes made to the constitution. The present Rosebud Constitution mentions this
oversight several times. The following are only a few examples:

but no
amendment shall become effective until it shall have been
approved by the Secretary of Interio

The good news for tribes wishing to fully assert their sovereignty and remove
Department of the Interior and BIA oversight is that there is now precedent set by both
the Crow tribe and the Oklahoma Cherokee Nation to do so. The removal of Department
of Interior oversight will not affect Federal recognition of tribes and furthermore it will
not affect tribes’ abilities to apply for federally funded grants.
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QUESTION BOX FOR REMOVING U.S. DEPARTMENT OF
INTERIOR APPROVAL LANGUAGE
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FINAL THOUGHTS

The ability to have a constitution that truly represents the Rosebud people, expounds an
image of what they stand for, encourages outside investment, and evokes a deep of sense
of personal pride and connection is invaluable and well worth the efforts and toils which
will go into crafting the precious document.

The current work which is being undertaken by the Rosebud Community at-large and
through the hard work of the Constitutional Task Force to reform the Constitution is a
step in the right direction and extremely commendable work. It is a testament to the fact
that there is a great underlying desire and urge within the Rosebud community to reform
the current 1935 IRA constitution and tailor it to better fit the present day lives and
culture of the Rosebud Community. In the ideal world, it would be fantastic if at the end
of this current Constitutional Reform period, all the structural problems were solved and
the Rosebud people were both happy and proud of their new document. The reality is
that you are going through a process similar not only to other tribes in the United States
but to other countries around the world. Creating a constitution signifies a long process,
a challenge, and once achieved, the foundation for a people’s every day life.

We are privileged and honored to have had the opportunity to work with you and were
very impressed with the commitment and dedication of community members to the future
progress and financial success of the Rosebud community. We urge you to remain
optimistic in this battle against a history of cultural and spiritual repression. We urge
you to keep fighting to reclaim and re-build what is yours. We urge you to move
forward, confident that the outcomes will be great.
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